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INTRODUCTION 


The  purpose  of  this  "Special  Report"  is  to  focus  the 
Legislature's  attention  solely  on  outstanding  matters  wherein  recommendations 
of  either  or  both  of  the  Ombudsman  and  this  Committee  have  been  ignored  or 
refused.  It  is  the  Committee's  intention  that  its  recommendations  in  this  report 
will  be  individually  debated  and  voted  upon  by  the  Legislature.  Only  when  that 
has  been  done,  will  the  Ombudsman's  function  have  been  completed.  Only  when 
that  has  been  done,  will  this  Committee's  order  of  reference  have  been  fulfilled. 

On  the  9th  day  of  November,  1978,  the  Committee  tabled  its  Fifth 
Report  in  the  Legislative  Assembly.  The  Report  was  placed  on  the  order  of 
paper  for  debate  on  November  27,  1978.  During  the  period  scheduled  for  debate, 
no  Ministers  of  the  Crown  representing  ministries  or  governmental  organizations 
to  whom  the  Committee  had  addressed  recommendations  in  its  Fifth  Report 
were  present  in  the  Legislature  or  represented  by  any  other  member  for  the 
purpose  of  speaking  to  the  Report  generally  and  responding  to  any 
recommendations  specifically. 

The  debate  consisted  substantially  of  comments  by  members  of  the 
Select  Committee.  The  members  of  the  Committee  consider  the  scheduled 
debate  to  have  been  a  total  waste  of  time.  Scheduled  time  for  legislative  debate 
is  precious  and  short.  It  should  not  be  taken  up  with  a  dialogue  of  Committee 
members.  It  should  include  meaningful  comment  and  responses  by  representa- 
tives of  the  Government  to  whom  Committee  recommendations  are  addressed. 

Specifically,  the  Committee's  Fifth  Report  contained  recommenda- 
tions   to     governmental    organizations    (Workmen's    Compensation    Board    and 
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Ministry  of  Health)  wherein  recommendations  of  the  Ombudsman  in  his  Third  and 
Fourth  Reports  were  supported  by  the  Committee  and  presented  in  the  form  of 
Committee  recommendations  to  the  Legislature  for  implementation.  These 
recommendations  were  totally  ignored  during  the  scheduled  debate. 

This  experience  has  raised  for  discussion  the  role  and  effectiveness  of 
this  Select  Committee.  It  has  also  raised  for  discussion  the  role  and  effective- 
ness of  the  Ombudsman  when  he  seeks  to  have  a  recommendation  made  by  him 
and  refused  by  a  governmental  organization,  supported  by  the  Legislature  and 
ultimately  implemented  thereby.  It  also  raises  for  discussion  the  issue  of  the 
forum  of  reporting  to  be  adopted  by  this  Committee  hereafter. 

The  Committee  has  historically  functioned  as  more  than  an  informa- 
tion source  to  the  Legislative  Assembly  respecting  the  organization  and 
operation  of  the  "Ombudsman  concept"  in  Ontario.  It  has  served  as  a  liaison  and 
catalyst  in  the  establishment,  maintenance  and  improvement  of  the  relationships 
between  the  Ombudsman  and  the  many  governmental  organizations  within  his 
jurisdiction.  It  has  also  served  as  a  means  of  implementing  matters  outstanding 
between  the  office  of  the  Ombudsman  and  governmental  organizations.  It  has 
been  acknowledged  by  most  who  have  come  into  contact  with  it  as  an  effective 
instrument  in  the  overall  concept  of  an  Ombudsman  in  the  Province  of  Ontario. 
To  ignore  the  Committee's  efforts  and  Reports  only  serves  to  demean  the 
concept  of  the  Ombudsman  in  Ontario,  the  role  and  function  of  Select 
Committees  of  the  Legislature,  and  the  legislative  process  generally. 

Unless  our  Ombudsman  has  access,  directly  or  indirectly,  to  the 
Legislative  Assembly,  to  seek  support  for  any  of  his  recommendations,  he  will 
not  be  fully  effective  in  his  office.     Where  it  is  appropriate  and  where  the 
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circumstances  so  warrant,  unless  the  Legislative  Assembly  is  prepared  to  give 
full  support  to  the  Ombudsman's  recommendations,  then  it  is  paying  mere  lip 
service  to  the  concept  of  the  Ombudsman  in  Ontario.  Without  such  support  of 
the  Legislature,  the  Ombudsman  is  reduced  to  a  reporter  and  record-keeper  of 
complaints. 

To  paraphrase  a  legal  maxim,  to  be  fully  effective,  the  Ombudsman 
must  be  seen  to  perform  his  functions.  What  better  place  than  the  forum  of  the 
Legislative  Assembly  to  demonstrate  to  the  people  of  the  Province  of  Ontario 
that  the  Ombudsman  operates  and  is  effective  at  every  level  of  his  function. 

The  Committee  has  decided  that  it  will  best  fulfil  its  responsibilities 
pursuant  to  its  order  of  reference  if  it  reports  on  Ombudsman  recommendations 
and  on  Committee  recommendations  which  have  either  been  refused  and  ignored 
by  either  or  both  of  the  Legislature  and  the  governmental  organization  to  whom 
they  have  been  addressed,  in  separate  reports.  Accordingly,  this  Sixth  Report  is 
confined  to  matters  under  the  following  categories: 

I  Recommendations  of  the  Ombudsman  in  his  Third  and  Fourth  Reports 
which  recommendations  were  refused  by  the  governmental  organiza- 
tion and  which,  after  consideration  by  this  Committee,  were 
supported  and  recommended  for  implementation  in  its  Fifth  Report; 

II  Recommendations  contained  in  the  Fourth  and  Fifth  Reports  of  the 
Ombudsman  rejected  by  governmental  organizations  not  previously 
considered  by  this  Committee,  and  which  after  due  consideration  and 
deliberation  by  this  Committee  in  its  latest  hearings,  are  supported 
and  recommended  to  the  Legislature  for  implementation. 


(IV) 


- 1 


PARTI 

RECOMMENDATIONS  OF  THE  OMBUDSMAN  IN  HIS  THIRD  AND 

FOURTH  REPORTS  WHICH  RECOMMENDATIONS  WERE  REFUSED 

BY  THE  GOVERNMENTAL  ORGANIZATION  AND  WHICH, 

AFTER  CONSIDERATION  BY  THIS  COMMITTEE,  WERE 

SUPPORTED  AND  RECOMMENDED  FOR  IMPLEMENTATION  IN  ITS  FIFTH  REPORT 


INTRODUCTION 

In  his  Fourth  Report,  the  Ombudsman  included  nine  complaint 
summaries  wherein  recommendations  made  by  him  to  the  governmental  organi- 
zations in  question  pursuant  to  Section  22(3)  of  The  Ombudsman  Act  were  not 
implemented  by  the  governmental  organizations.  No  actions  or  steps  were  taken 
by  the  governmental  organizations  which  were  considered  adequate  or  appro- 
priate by  the  Ombudsman.  Accordingly,  the  Ombudsman  referred  the  complaints 
pursuant  to  Section  22(4)  to  the  Premier  and  thereafter  to  the  Legislature 
through  the  vehicle  of  his  Fourth  Report. 

The  particular  complaints  were  considered  in  detail  by  the  Select 
Committee  during  its  hearings  in  August,  1978.  The  Committee  reported  on 
each  of  the  complaints  in  its  Fifth  Report  (pages  55-81  inclusive). 

In  three  cases,  the  Select  Committee  specifically  accepted  the 
recommendation  of  the  Ombudsman  made  pursuant  to  Section  22(3)  of  The 
Ombudsman  Act  and  recommended  to  the  Legislature  and  the  governmental 
organization  concerned  that  the  Ombudsman's  recommendation  be  implemented. 
The  following  is  a  schedule  identifying  the  Ombudsman's  complaint  summaries 
which  contain  his  recommendations  and  the  recommendations  of  this  Committee 
to  both  the  Legislature  and  the  governmental  organizations  affected: 
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1.  Ministry  of  Health,  Complaint  Summary  No.  45,  page  192  of  the 
Ombudsman's  Fourth  Report. 

Reported  at  pages  56-60  in  the  Committee's  Fifth  Report. 

Recommendation  No.  27  of  the  Committee's  Fifth  Report: 

"With  respect  to  Complaint  //45  in  the  Ombudsman's 
Fourth  Report,  the  Minister  of  Health  implement  as  soon  as 
reasonably  practical,  the  recommendations  of  the  Ombudsman 
as  set  out  in  his  report  dated  December  16,  1977.". 

The  Ombudsman's  recommendations  to  the  Ministry  called  for  a 
consideration  of  a  change  to  Section  47  of  the  Public  Hospitals 
Act  to  provide  a  representation  on  the  Hospital  Appeal  Board 
which  more  reflects  the  public  interest  and  for  an  inquiry  into 
the  Public  Hospitals  Act  to  determine  whether  the  provisions 
relating  to  the  Hospital  Appeal  Board  may  be  improperly 
discriminatory. 

2.  Workmen's     Compensation     Board,     Ombudsman's     Complaint 
Summary  No.  76,  pages  240-245  of  his  Fourth  Report. 

Reported  by  Select  Committee  at  pages  63-66  of  its  Fifth 
Report. 

Recommendation  No.  29  of  the  Committee's  Fifth  Report: 

"The  Workmen's  Compensation  Board  implement  the 
Ombudsman's  recommendations  made  in  Complaint  //76  of  his 
Fourth  Report  by  granting  the  complainant  entitlement  to  the 
sum  necessary  to  purchase  the  commercial  type  heating  lamp 
which  has  been  previously  requested.". 

3.  Workmen's     Compensation     Board,     Ombudsman's     Complaint 
Summary  No.  79,  pages  251-254  of  his  Fourth  Report. 

Reported  by  the  Committee  at  pages  72-75  of  its  Fifth  Report. 

Recommendation  No.  37  of  the  Committee's  Fifth  Report: 

"The  Workmen's  Compensation  Board  implement  the 
recommendation  of  the  Ombudsman  as  set  out  in  his  report 
made  pursuant  to  Section  22  of  The  Ombudsman  Act  respecting 
Complaint  #79  in  his  Fourth  Report.". 

The  Ombudsman's  recommendation  called  for  The  Workmen's 
Compensation  Board  to  vary  its  order  dated  August  8,  1975, 
which  disallowed  a  claim  for  total  disability  payments  in 
relation  to  certain  back  disabilities  said  by  the  complainant  to 
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have  been  sustained  during  the  course  of  employment  and  to 
grant  the  complainant  temporary  total  disability  benefits  from 
September  4,  1974  until  such  time  as  it  is  established  that  the 
complainant  was  medically  fit  to  resume  employment. 


As  of  the  tabling  of  the  Ombudsman's  Fifth  Report  with  the  Speaker 
of  the  Legislative  Assembly,  and  as  of  the  date  wherein  the  Committee 
commenced  its  most  recent  hearings  (January  23,  1979),  the  Ministry  of  Health 
and  The  Workmen's  Compensation  Board  had  not  responded  in  any  way  to  the 
Committee  in  respect  of  these  recommendations. 

MINISTRY  OF  HEALTH 

The  details  of  the  Committee's  consideration  of  this  matter  are  set 
out  in  the  following  excerpt  from  its  Fifth  Report: 
MINISTRY  OF  HEALTH 

(1)      Complaint  Summary  #45  (page  192) 

This  was  a  complaint  essentially  of  bias  in 
respect  of  the  Hospital  Appeal  Board  established  pursuant 
to  Section  47  of  The  Public  Hospitals  Act.  The 
complainant  is  a  duly  licenced  member  of  the  medical 
profession  in  Ontario  whose  appeal  from  a  decision  of  the 
board  of  the  Public  Hospital  refusing  his  application,  was 
dismissed  by  the  Hospital  Appeal  Board.  The  Ombudsman 
perceived  the  central  issue  raised  by  this  complaint  and 
by  his  subsequent  investigation,  to  be  access  by  a 
physician    and    that    physician's    patients    to    the    public 
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hospital  in  Ontario  that  either  the  physician  and/or  the 
patients  choose.  The  facts  surrounding  the  complaint,  the 
Ombudsman's  investigation  and  the  results  thereof,  are 
set  out  in  the  text  of  the  Ombudsman's  Fourth  Report 
(pages  172-179). 

After  the  Ombudsman  had  concluded  his  inves- 
tigation, he  formed  the  opinion  that  the  statutory  compo- 
sition of  the  Hospital  Appeal  Board  and  the  particular 
quorum  which  presided  at  the  complainant's  appeal, 
appeared  to  be  improperly  discriminatory  within  the 
meaning  of  Section  22(1)  of  The  Ombudsman  Act  notwith- 
standing that  the  actions  of  the  Board  of  the  Public 
Hospital  and  the  Hospital  Appeal  Board  were  in 
conformity  with  the  relevant  provisions  of  The  Public 
Hospitals  Act.  The  Ombudsman  found  that  the  present 
legislation  does  not  prevent  the  membership  of  the 
Hospital  Appeal  Board  from  consisting  of  persons  who  are 
either  past  or  present  members  of  a  public  hospital  board. 
The  Ombudsman  noted  that  the  Board  as  presently 
constituted  has  only  one  member  who  is  not  either  a  past 
or  a  present  member  of  a  board  of  a  public  hospital. 
Further,  the  Ombudsman  noted  that  the  statutory  quorum 
permitted  under  the  present  legislation  has  no  stipulation 
of  membership  within  the  total  Board  panel.  The  quorum 
of  the  Board  which  heard  the  complainant's  appeal  in  fact 
consisted  of  members  all  oi  whom   were  either  past  or 
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present  members  of   hospital  boards.      Accordingly,   the 
Ombudsman  recommended  to  the  Ministry  of  Health  that: 

(a)  the  Ministry  consider  what  changes  should  be 
made  to  The  Public  Hospitals  Act  (Section  k7) 
to  give  a  better  effect  to  the  principle  of  a 
widely  distributed  membership  of  the  Board, 
even  if  reduced  to  a  quorum.  In  making  the 
recommendation,  the  Ombudsman  noted  that  a 
statutory  limitation  period  should  be 
considered  on  the  appointment  of  members 
who  are  either  past  or  present  members  of 
hospital  boards; 

(b)  the  Ministry  inquire  into  the  provisions  of  The 
Public  Hospitals  Act  with  a  view  to  preventing 
acts  flowing  from  Sections  kk  to  50  thereof, 
which  may  be  improperly  discriminatory.  The 
Ombudsman  further  suggested  with  respect  to 
this  recommendation  that  the  Ministry 
consider  assigning  the  task  of  such  an  inquiry 
to  an  organization  such  as  The  Ontario  Council 
of  Health. 

In  reply  to  the  Ombudsman's  recommendation, 
the  Deputy  Minister  stated  that  in  his  opinion,  the 
substance  of  the  Ombudsman's  recommendations  were 
outside  of  his  jurisdiction  and  accordingly,  would  only  be 


-6- 


accepted  as  informal  observations  and  suggestions.  The 
Deputy  Minister  interpreted  the  Ombudsman's  first 
recommendation  as  affecting  the  Hospital  Appeal  Board 
which,  in  his  opinion,  does  not  come  within  the  definition 
of  a  "governmental  organization"  as  defined  by  The 
Ombudsman  Act.  He  interpreted  the  Ombudsman's  second 
recommendation  as  applying  to  private  hospital  boards 
which  everyone  acknowledges  to  be  outside  the 
Ombudsman's  jurisdiction." 

"  The  Assistant  Deputy  Minister  of  Health  and  a 

member  of  the  Ministry's  legal  staff  appeared  before  the 
Committee  to  further  explain  the  Ministry's  position.  The 
Committee  noted  that  the  Ministry  has  not  considered  nor 
commented  upon  the  substance  of  the  Ombudsman's 
recommendation  due  largely  to  its  position  respecting 
jurisdiction. 

The  Committee  is  of  the  opinion  that  the 
Ombudsman  did  have  jurisdiction  to  investigate  this 
complaint  and  to  make  the  recommendations  in  question 
to  the  Ministry,  to  the  extent  that  those  recommendations 
and  required  action  of  the  Ministry  apply  to  the  Public 
Hospital  Appeal  Board  and  the  relevant  statutory  provi- 
sions of  The  Public  Hospitals  Act.  The  Committee  views 
the  thrust  of  the  Ombudsman's  recommendations  to  apply 
to  the  manner  in  which  the  Hospital  Appeal  Board  fulfills 
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and  appears  to  fulfill  statutory  functions.  The  Committee 
believes  that  any  amendment  to  the  relevant  legislation 
which  can  remove  any  appearance  of  improperly  discrimi- 
natory action  as  perceived  by  the  Ombudsman,  is  to  be 
encouraged. 

Accordingly,  the  Committee  recommends  that 
with  respect  to  Complaint  No.  k5  in  the  Ombudsman's 
Fourth  Report,  the  Minister  of  Health  implement  as  soon 
as  reasonably  practical,  the  recommendations  of  the 
Ombudsman  as  set  out  in  his  report  dated  December  16, 
1977.(27)" 

The  Ministry  advised  the  Committee  of  its  position  with  respect  to 
its  Recommendation  No.  27  by  letter  dated  February  27,  1979.  (See 
Schedule  "1")  The  Committee  discussed  the  Ministry's  response  with  the  Director 
of  the  Legal  Branch  of  the  Ministry  of  Health  during  its  hearing  held  on  the  28th 
of  February,  1979. 

The  Committee  concludes  that  the  Ministry  is  not  prepared  to  accept 
and  implement  the  recommendation  of  the  Ombudsman  and  thereby  the  recom- 
mendation of  this  Committee,  for  two  reasons.  First,  that  there  are  no 
prevailing  or  compelling  circumstances  which  would  warrant  an  inquiry  or  an 
examination  of  the  staffing  of  public  hospitals  at  this  time.  The  Ministry 
referred  to  the  findings  of  the  "Grange  Commission"  which  confirmed  the 
concept  of  a  "closed  hospital"  system  and  stated  that  no  circumstances  have 
arisen  in  the  intervening  period  which  would  warrant  a  change  in  that  concept. 
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Secondly,  that  legislative  amendments  necessary  to  assure  that  the 
Hospital  Appeal  Board  be  representative  of  all  public  interests  at  all  of  its 
proceedings  was  neither  warranted  or  possible  at  the  present  time.  The  Ministry 
did  state,  however,  that  certain  administrative  adjustments  might  be  made  by 
the  Board  as  presently  constituted  to  ensure  that  hereafter  the  Board  in  its 
proceedings  be  as  representative  of  all  public  interests  as  is  possible  with  its 
present  complement  of  members. 

The  Ministry  has  since  advised  the  Committee  that  on  all  future 
hearings  with  respect  to  a  hospital  appointment,  the  full  board  will  sit  except 
where: 

1.  The  parties  to  the  hearing  assent  to  some  other  composition;  or 

2.  One  of  the  members  must  disqualify  himself  by  reason  of  conflict  of 
interest  or  something  analogous  thereto,  such  as  past  association  with 
the  applicant. 

Subsequent  to  receiving  the  Ministry's  response,  the  Committee 
unanimously  accepted  the  request  of  the  complainant  referred  to  in  Complaint 
Summary  No.  45  in  the  Ombudsman's  Fourth  Report,  to  appear  before  it. 

On  the  20th  of  March,  1979,  the  complainant,  who  identified  himself 
as  Dr.  Claude  MacDonald,  appeared  before  the  Committee  in  person  and 
addressed  submissions  respecting  the  recommendations  made  by  the  Ombudsman 
and  this  Committee  and  the  Ministry's  response  thereto.  Dr.  MacDonald  raised 
certain  issues  respecting  the  questions  of  staffing  procedures  at  public  hospitals 
and  the  constitution  of  the  Hospital  Appeal  Board  which  were  not  previously 
referred  to  by  the  Ombudsman  or  the  Ministry  of  Health. 
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For  example,  Dr.  MacDonald  referred  the  Committee  to  comments  of 
the  Honourable  Mr.  Justice  Grange,  Chairman  of  the  Grange  Commission,  which 
appeared  to  take  issue  with  the  present  constitution  of  the  Hospital  Appeal 
Board  as  being  truly  representative  of  all  public  interests.  Quoting  from  certain 
edited  proceedings  of  the  Continuing  Education  Program  of  the  Law  Society  of 
Upper  Canada  dated  January,  1 977,  His  Lordship  stated  at  page  5 1  of  the 
Proceedings: 

"There  are  two  features  of  the  legislation  that  I  must 
mention  because  I  want  to  deny  paternity.  We  looked 
upon  the  problem  as  essentially  a  factual  one  and 
recommended  that  the  Hospital  Appeal  Board  contain  one 
legal  person,  one  lay  person  and  three  doctors,  because  we 
believed  the  major  conflicts  would  be  medical  and  that 
doctors  would  be  the  best  people  to  resolve  those  types  of 
conflicts.  Some  people  were  critical  of  that  proposal, 
saying  doctors  would  all  act  and  think  together.  In  our 
experience  nothing  was  further  from  the  truth.  Their 
opinions  were  often  violent  but  seldom  identical.  Our 
only  reservation  about  doctors  on  the  Hospital  Appeal 
Board  was  contained  in  these  words: 

'We  may  say,  however,  that  we  do  not  believe  these 
doctors  should  be  representatives  of  any  particular  school 
of  thought  within  the  profession,  or  be  accountable  to 
anyone  but  their  own  consciences  for  their  decisions.  No 
doctor  can,  of  course,  be  without  views  on  the  issues  that 
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have  been  presented  to  this  committee  but  our  firm  belief 
is  that  each  case  must  be  resolved  upon  its  own  facts  and 
circumstances,  and  the  resolution  is  not  assisted  when  the 
judges  come  to  the  hearing  with  the  fixed,  polarized 
positions  of  the  organizations  they  represent.' 

Certainly  we  did  not  intend  to  establish  any  further 
appeal,  if  only  because  of  the  enormous  cost  to  the  doctor 
of  the  litigation,  even  though  doctors  earn  more  than 
anybody,  even  mailmen.  For  the  hospitals  we  were  not  so 
concerned  because  they  are  now  essentially  funded  from 
the  public  purse. 

I  was  not  consulted  on  the  legislation  and  there  is  no 
reason  why  I  should  have  been,  particularly  as  my  class- 
mate was  no  longer  Minister  of  Health  when  it  was 
drafted.  Anyway,  our  views  as  to  the  composition  of  the 
board  were  not  carried  into  the  amendment  to  The  Public 
Hospitals  Act.  The  legislation  reduced  the  number  of 
doctors  from  three  to  two  and  increased  the  lay  members 
from  one  to  two,  adding  that  one  of  the  latter  should  be  a 
member  of  a  hospital  board.  It  is  perhaps  not  of  earth- 
shaking  importance  but  I  can  only  conclude  that  the  new 
minister  and  his  advisors  either  did  not  like  our  recom- 
mendations or  missed  the  point  entirely." 
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and  at  page  59: 

The  last  thing  in  the  world  we  wanted  was  to  have  people 
who  are  representative  of  some  school  of  thought,  that  is 
the  Hospital  board. 

In  fact  it  happened  that  almost  all  of  the  members  turned 
out  to  be  either  members  or  former  members  of  the 
Boards  of  Trustees  of  hospitals.  I  think  it  was  a  mistake. 
I  may  be  wrong,  I  do  not  suggest  for  a  moment  that  they 
have  been  unfair,  but  ...  it  does  not  look  right  and  should 
not  have  been  done.  I  think  it  may  have  been  done  to 
appease  the  hospitals  who  were  the  people  who  are  least 
likely  to  be  satisfied  with  the  report  because  some  of 
their  power  was  being  taken  away  from  them." 

The  Committee  has  attached  the  full  text  of  the  Law  Society's 
proceedings  concerning  Hospital  Privileges  as  Schedule  "2". 

Dr.  MacDonald  also  referred  to  colleagues  in  the  medical  profession 
who  have  experienced  the  same  difficulty  in  obtaining  hospital  appointments  of 
their  choice  but  who  have  been  less  vocal  and  energetic  in  their  efforts. 

The  Committee  does  not  wish  to  make  a  finding  as  to  which 
interpretation,  that  of  Dr.  MacDonald  or  the  Ministry,  respecting  the  staffing 
procedures  of  public  hospitals  and  membership  of  the  Hospital  Appeal  Board  is 
the  more  accurate.  That  is  not  its  function.  To  the  extent  that  such  a  finding  is 
necessary,  it  could  only  be  made  by  a  body  of  inquiry  after  all  relevant  issues 
have  been  thoroughly  aired  and  considered. 
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The  Committee  is  of  the  opinion  that  an  examination  of  the  issues  of 
the  staffing  procedures  at  public  hospitals  and  the  composition  of  the  Hospital 
Appeal  Board  is  necessary.  The  Committee  was  not  satisfied  with  the  response 
made  by  the  Ministry  of  Health  to  the  recommendations  of  the  Ombudsman  and 
to  its  recommendation  in  its  Fifth  Report.  In  the  Committee's  opinion, 
something  more  is  required  to  fully  satisfy  the  concerns  raised  by 
Dr.  Mac  Donald,  and  the  recommendations  made  by  the  Ombudsman. 

The  Committee  remains  convinced  that  the  recommendations  of  the 
Ombudsman  made  to  the  Ministry  of  Health  in  his  report  pursuant  to 
Section  22(3)  should  be  implemented  by  the  Ministry  of  Health  directly  or 
pursuant  to  an  act  of  the  Legislature.  ACCORDINGLY,  THE  COMMITTEE 
RECOMMENDS  THAT  THE  MINISTRY  OF  HEALTH  CONSIDER  WHAT 
CHANGES  SHOULD  BE  MADE  TO  THE  PUBLIC  HOSPITALS  ACT  AND 
SECTION  47  IN  PARTICULAR,  INCLUDING  CHANGES  IN  THE  QUORUM  PRO- 
VISIONS AND  LENGTH  OF  MEMBERSHIP  RESPECTING  THE  HOSPITAL 
APPEAL  BOARD,  TO  CIVE  BETTER  EFFECT  TO  THE  PRINCIPLE  OF  A 
WIDELY  DISTRIBUTED  MEMBERSHIP  OF  THE  HOSPITAL  APPEAL  BOARD. 
FURTHER,  THE  MINISTRY  OF  HEALTH  CAUSE  AN  INQUIRY  TO  BE  MADE 
INTO  THE  PROVISIONS  OF  THE  PUBLIC  HOSPITALS  ACT  TO  IDENTIFY  AND 
TO  CORRECT  ANY  ACTS  FLOWING  FROM  SECTIONS  W  TO  50  OF  THE  ACT 
WHICH  MAY  BE  IMPROPERLY  DISCRIMINATORY.*1  * 

WORKMEN'S  COMPENSATION  BOARD 

When  the  representatives  of  The  Workmen's  Compensation  Board 
appeared  before   the   Committee   in   January,    1979,   they   advised   that   certain 
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questions  were  raised  by  the  corporate  board  respecting  the  Board's  authority  to 
reject  recommendations  made  by  the  Committee  in  its  Fifth  Report. 

The  general  counsel  of  The  Workmen's  Compensation  Board  with  the 
approval  of  the  corporate  board  and  the  Minister  of  Labour  forwarded  a  letter  to 
the  Honourable  R.  Roy  McMurtry,  Q.C.,  Attorney  General,  dated  February  19, 
1979  seeking  his  opinion  on  four  areas.  (See  Schedule  3)  The  Committee  was 
advised  by  the  Board  that  they  would  not  make  any  decision  respecting 
implementation  or  whatever  of  Recommendations  29  and  37  of  the  Committee's 
Fifth  Report  until  the  Attorney  General's  opinion  was  received. 

On  March  30,  1979,  the  Committee,  through  its  counsel,  received  a 
copy  of  the  Attorney  General's  opinion  given  to  The  Workmen's  Compensation 
Board  dated  March  15,  1979.  (See  Schedule  4) 

The  Committee  understands  the  Attorney  General's  opinion  to  be  that 
The  Workmen's  Compensation  Board  is  not  compelled  to  implement  any  recom- 
mendation made  to  it  by  the  Select  Committee  in  its  Fifth  Report.  The 
Committee  agrees  with  the  Attorney  General  that  "the  Committee's  recommen- 
dations concerning  decisions  of  The  Workmen's  Compensation  Board  are  not 
binding  on  the  Board".  However,  if  a  recommendation  of  the  Select  Committee 
is  adopted  by  the  Legislature  pursuant  to  an  appropriate  motion,  then  that 
recommendation  becomes  an  act  of  the  Legislature.  Failure  of  The  Workmen's 
Compensation  Board  to  carry  out  the  will  of  the  Legislature  carries  the  possible 
consequences  as  set  out  in  The  Legislative  Assembly  Act. 

The  Committee  has  subsequently  been  informed  that  the  corporate 
board  discussed  the  opinion  of  the  Attorney  General  on  March  15,  1979,  together 
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with  Recommendations  29  and  37  of  the  Committee's  Fifth  Report.    Recommen- 
dations 29  and  37  of  the  Committee's  Fifth  Report  are  as  follows: 

Recommendation  No.  29 

The  Workmen's  Compensation  Board  implement  the 
Ombudsman's  recommendations  made  in  Complaint  #76  of 
his  Fourth  Report  by  granting  the  complainant  entitle- 
ment to  the  sum  necessary  to  purchase  the  commercial 
type  heating  lamp  which  has  been  previously  requested. 

Recommendation  No.  37 

The  Workmen's  Compensation  Board  implement  the 
recommendation  of  the  Ombudsman  as  set  out  in  his 
report  made  pursuant  to  Section  22  of  The  Ombudsman 
Act  respecting  Complaint  #79  in  his  Fourth  Report. 


The  Ombudsman's  recommendation  called  for  The 
Workmen's  Compensation  Board  to  vary  its  order  dated 
August  8,  1975,  which  disallowed  a  claim  for  total 
disability  payments  in  relation  to  certain  back  disabilities 
said  by  the  complainant  to  have  been  sustained  during  the 
course  of  employment  and  to  grant  the  complainant 
temporary  total  disability  benefits  from  September  4, 
1974  until  such  time  as  it  is  established  that  the 
complainant  was  medically  fit  to  resume  employment. 


The  Board  has  decided  to  accept  Recommendation  No.  29.  However, 
with  respect  to  Recommendation  No.  37,  the  Board  has  decided  not  to  accept  or 
implement  it.    (See  Schedule  5) 

The  Committee  is  concerned  lest  the  opinion  of  the  Attorney  General 
be  taken  by  The  Workmen's  Compensation  Board  and  in  fact  by  other  govern- 
mental organizations  as  a  statement  that  a  recommendation  of  a  Select 
Committee  of  the  Legislature  may  be  disregarded  for  any  reason.  That  is  not 
the  thrust  of  the  Attorney  General's  opinion.  The  Committee  does  not  believe 
the  Attorney  General  ever  intended  that  his  opinion  should  be  applied  in  that 
way. 
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The  Committee  believes  the  root  of  The  Workmen's  Compensation 
Board's  position  to  lay  in  the  manner  in  which  the  Committee's  Fifth  Report  was 
tabled  and  debated  in  the  Legislature.  It  is  true  that  the  Report  was  tabled  for 
consideration  and  not  for  adoption.  There  was  no  motion  before  the  House  to 
adopt  the  Report.  Had  that  motion  been  before  the  House  and  had  it  been 
approved  by  a  majority,  then  The  Workmen's  Compensation  Board  would  be  bound 
by  law  to  implement  the  recommendations.  They  would  thereby  not  be  the 
recommendations  of  this  Committee  but  of  the  Legislative  Assembly  of  the 
Province  of  Ontario. 

If  The  Workmen's  Compensation  Board  and,  in  fact,  other  govern- 
mental organizations,  intend  to  use  the  non-adoption  of  a  Committee's  report  by 
the  Legislature  as  a  reason  for  refusing  to  implement  any  recommendations 
contained  therein,  then  the  Committee  is  left  with  no  alternative  but  to 
hereafter  table  its  reports  in  the  Legislature  in  such  a  way  as  to  require  a  vote 
for  adoption. 

Notwithstanding  The  Workmen's  Compensation  Board's  actions  with 
respect  to  Recommendation  No.  27,  the  Committee  remains  convinced  that  the 
recommendations  in  its  Fifth  Report  respecting  the  two  outstanding  complaints 
must  be  implemented.  THE  COMMITTEE  THEREFORE  RECOMMENDS  THAT 
THE  LEGISLATURE  REQUIRE  THE  WORKMEN'S  COMPENSATION  BOARD  TO 
IMPLEMENT  THE  RECOMMENDATIONS  OF  THE  OMBUDSMAN  MADE 
PURSUANT  TO  SECTION  22(3)  OF  THE  OMBUDSMAN  ACT  MADE  TO  THE 
WORKMEN'S  COMPENSATION  BOARD  IN  COMPLAINT  NO.  76  AS  REPORTED 
IN  HIS  FOURTH  REPORT  TO  THE  LEGISLATURE  BY  GRANTING  THE 
COMPLAINANT  IN  QUESTION  ENTITLEMENT  TO  THE  SUM  NECESSARY  TO 
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PURCHASE     THE     COMMERCIAL     TYPE     HEATING     LAMP     WHICH     HAS 
PREVIOUSLY  BEEN  REQUESTED.^2* 

THE  COMMITTEE  RECOMMENDS  THAT  THE  LEGISLATURE 
REQUIRE  THE  WORKMEN'S  COMPENSATION  BOARD  TO  IMPLEMENT  THE 
RECOMMENDATION  OF  THE  OMBUDSMAN  MADE  TO  THE  WORKMEN'S 
COMPENSATION  BOARD  PURSUANT  TO  SECTION  22(3)  OF  THE 
OMBUDSMAN  ACT  IN  COMPLAINT  NO.  79  OF  HIS  FOURTH  REPORT  BY 
RECONSIDERING  ITS  APPEAL  BOARD  DECISION  OF  MARCH  k,  1976  AND 
GRANTING  ENTITLEMENT  TO  THE  COMPLAINANT  ON  THE  BASIS  OF  AN 
AGGRAVATION  OF  A  PRE-EXISTING  BACK  DISABILITY,  TO  TEMPORARY 
TOTAL  DISABILITY  BENEFITS  FROM  SEPTEMBER  4,  1974  UNTIL  SUCH  TIME 
AS  IT  IS  ESTABLISHED  THAT  THE  COMPLAINANT  WAS  MEDICALLY  FIT  TO 
RETURN  TO  EMPLOYMENT  WITHIN  THE  COMPLAINANT'S  CAPABILITIES.*3* 
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PART  II 

RECOMMENDATIONS  CONTAINED  IN  THE  FOURTH  AND  FIFTH  REPORTS 

OF  THE  OMBUDSMAN  REJECTED  BY  GOVERNMENTAL  ORGANIZATIONS 

AND  WHICH  AFTER  DUE  CONSIDERATION  AND  DELIBERATION 

BY  THIS  COMMITTEE  IN  ITS  LATEST  HEARINGS,  ARE  SUPPORTED 

AND  RECOMMENDED  TO  THE  LEGISLATURE  FOR  IMPLEMENTATION 


The  Fifth  Report  of  the  Ombudsman  included  seven  cases  wherein 
recommendations  made  pursuant  to  Section  22(3)  were  not  implemented  by  the 
governmental  organization  concerned  (one  to  the  Ministry  of  Health,  one  to  the 
Ministry  of  Revenue  and  five  to  The  Workmen's  Compensation  Board). 

The  Committee  is  pleased  to  report  that  during  its  hearings,  the 
Ministry  of  Health  agreed  to  accept  the  Ombudsman's  recommendation.  With 
respect  to  the  recommendation  made  to  the  Ministry  of  Revenue,  the 
Ombudsman  considered  the  Ministry's  response  "not  untenable"  and  decided  not 
to  refer  it  to  the  Premier  pursuant  to  Section  22(4)  of  The  Ombudsman  Act.  The 
Committee  will  be  dealing  with  these  two  complaints  further  in  its  Seventh 
Report. 

For  completeness,  the  Committee  has  included  the  remaining  five 
cases  in  this  Report,  notwithstanding  that  the  recommendation  of  the 
Ombudsman  contained  in  one  is  not  supported. 

WORKMEN'S  COMPENSATION  BOARD 

(A)      OMBUDSMAN'S  FOURTH  REPORT 


(1)      Complaint  No.  82  Reported  in  the  Ombudsman's  Fourth  Report  (pages 
261-264) 


The  Committee  at  page  80  of  its  Fifth  Report  addressed  a  recom- 
mendation (Recommendation  No.  39)  that  "The  Workmen's  Compensation  Board 
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advise  the  Committee  forthwith  of  its  further  response  to  the  Ombudsman's 
recommendation  as  soon  as  it  is  made  to  the  Ombudsman  and  thereafter  the 
Ombudsman  advise  the  Committee  whether,  in  his  opinion,  that  further  response 
is  adequate  and  appropriate". 

This  complaint  concerns  a  decision  of  the  Appeal  Board  of  The 
Workmen's  Compensation  Board  dated  January  8th,  1976  which  awarded  the 
complainant  a  partial  disability  of  50%  from  December  12,  1967  to  January  15, 
1968  and  a  temporary  partial  disability  of  25%  from  January  15,  1968  to  January 
10,  1969,  all  in  respect  of  a  right  knee  disability  resulting  from  an  industrial 
accident  on  the  5th  of  April,  1967. 

The  circumstances  of  the  complaint  and  the  Ombudsman's  investiga- 
tion are  fully  set  out  in  the  text  of  his  Fourth  Report  at  pages  261-264. 

After  the  Ombudsman's  investigation  was  completed,  he  recom- 
mended to  The  Workmen's  Compensation  Board  that  the  complainant  receive 
100%  benefits  from  December  12,  1967  to  May  22,  1968  and  50%  benefits  from 
May  23,  1968  to  January  29,  1969.  It  is  in  respect  of  this  recommendation  and 
the  Committee's  recommendation  quoted  above  that  representatives  of  the 
Ombudsman's  office  and  The  Workmen's  Compensation  Board  held  discussions  in 
February,  1979. 

As  a  result  of  those  discussions,  the  Board  reconsidered  its  January 
8th,  1976  decision.  As  a  result,  it  rendered  a  further  decision  dated  the  21st  of 
February,  1979  which  increased  the  benefits  from  25%  to  50%  from  the  15th  of 
January,  1968  to  the  10th  of  January,  1969. 
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The  Committee  was  advised  that  the  Ombudsman  considers  this 
further  action  by  the  Board  not  to  be  adequate  and  appropriate.  The  Committee 
therefore,  in  this  case,  considered  whether  it  could  support  the  Ombudsman's 
recommendation  that  the  period  of  disability  from  January  15th,  1968  to  May 
22nd,  1968  ought  to  be  increased  from  50%  to  100%. 

The  Committee  understands  the  basis  of  the  Ombudsman's  recom- 
mendation for  100%  disability  benefits  within  the  January  to  May,  1968  period  to 
be  that  the  complainant  during  that  period  was  hospitalized  for  treatment  for 
emotional  difficulties  which  the  Ombudsman  considers  to  be  directly  attributable 
to  the  industrial  accident  and  the  recurring  symptoms  in  consequence  thereof. 
Representatives  of  The  Workmen's  Compensation  Board  advised  the  Committee 
that  notwithstanding  the  acknowledgment  that  some  emotional  symptoms  were  a 
result  of  and  caused  by  the  industrial  accident  and  the  symptoms  occasioned 
thereby,  the  Board  is  not  prepared  to  increase  the  disability  allowance  for  the 
period  of  time  the  complainant  required  and  received  hospital  treatment  (March 
2nd,  1968  to  May  22nd,  1968).  It  seems  that  the  Board  has  not  differentiated  the 
extent  of  the  disability  suffered  by  the  complainant  during  the  period  he  was 
hospitalized  in  1968  from  the  remaining  period.  This  appears  to  be  so 
notwithstanding  that  the  Board  has  assessed  the  degree  of  organic  disability  at  a 
constant  percentage  for  the  total  period  of  compensation. 

The  Committee  is  unable  to  totally  accept  and  support  the  recom- 
mendation of  the  Ombudsman  in  respect  of  the  remaining  disability  period  in 
question  (ending  May  22nd,  1968).  On  the  other  hand,  the  Committee  does  not 
accept  the  reasons  provided  by  the  Board  in  refusing  to  increase  the  disability 
payments  for  the  period  in  which  the  complainant  was  hospitalized  for  symptoms 
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which  have  been  acknowledged  to  be  related  to  the  industrial  accident  (March 
2nd,  1968  to  May  22nd,  1968).  The  Committee  does  not  consider  it  within  its 
sphere  of  competence  to  suggest  or  fix  a  percentage  of  disability  awarded  in 
excess  of  the  50%  already  granted.  Rather,  this  is  best  left  to  The  Workmen's 
Compensation  Board  to  assess,  drawing  from  its  resources  of  knowledge  and 
experience. 

ACCORDINGLY,  THIS  COMMITTEE  RECOMMENDS  THAT  THE 
WORKMEN'S  COMPENSATION  BOARD  INCREASE  THE  COMPLAINANT'S 
TEMPORARY  PARTIAL  DISABILITY  BEYOND  50%  FOR  THE  PERIOD  MARCH 
2ND,  1968  TO  MAY  22ND,  1968  BY  AN  AMOUNT  DETERMINED  BY  THE 
BOARD  TO  BE  APPROPRIATE  IN  THE  CIRCUMSTANCES.^ 

(B)      OMBUDSMAN'S  FIFTH  REPORT 

(2)       Complaint  No.  57  in  the  Ombudsman's  Fifth  Report  (pages  214-217) 

This  complaint  concerns  a  decision  of  an  Appeal  Board  panel  dated 
November,  1976  wherein  the  complainant's  claim  that  permanent  partial  disa- 
bility benefits  be  increased  from  20%,  was  denied. 

The  circumstances  of  the  complaint  and  the  Ombudsman's  investiga- 
tion are  fully  summarized  in  the  Ombudsman's  Fifth  Report. 

After  completing  his  investigation,  the  Ombudsman  concluded  that 
the  Appeal  Board  was  unreasonable  in  limiting  the  complainant's  entitlement  to 
benefits  at  20%.  He  accordingly  recommended  that  The  Workmen's  Compensa- 
tion Board  revoke  its  decision  and  award  the  complainant  a  permanent  disability 
award  which  would  more  adequately  reflect  the  medical  opinions  available  as  to 
the  complainant's  permanent  disability  as  a  result  of  the  compensable  accidents. 
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The  Committee  is  of  the  opinion  that  the  reason  for  the  failure  of  the 
Ombudsman  and  The  Workmen's  Compensation  Board  to  agree  on  this  matter 
rests  in  a  difference  of  interpretation  in  two  previous  assessments  made  of  this 
complainant's  disability  by  Board  officials.  One  assessment  made  in  1973  awards 
a  20%  benefit  payment  due  to  psychiatric  disability.  A  second  award  made  in 
1974  appears  to  base  the  award  on  continuing  organic  symptoms  referable  to  the 
complainant's  neck  and  shoulder. 

The  Ombudsman  concluded  that  the  two  assessments  should  be  read 
conjunctively,  the  result  being  a  total  award  in  excess  of  20%.  The  Workmen's 
Compensation  Board  disagrees  saying,  in  effect,  that  the  latter  assessment, 
although  specifically  referred  to  organic  disability,  must  include  the  psycho- 
logical factors. 

Representatives  of  the  Board  appearing  before  the  Committee  con- 
ceded that  it  is  unclear  and  confusing  as  to  whether  the  20%  disability 
assessment  applies  to  either  or  both  of  the  organic  and  psychological  symptoms 
displayed  by  this  complainant. 

The  Committee  is  of  the  opinion  that  confusion  does,  in  fact,  exist  as 
to  the  actual  percentage  of  permanent  partial  disability  benefits  which  this 
complainant  is  entitled  to  for  the  material  periods  of  time.  It  is  satisfied  that 
notwithstanding  the  efforts  of  representatives  of  The  Workmen's  Compensation 
Board  including  the  Appeal  Board  panel  involved,  a  resolution  of  this  confusion 
has  not  yet  been  achieved. 

Accordingly,  the  Committee  accepts  and  supports  the  recommenda- 
tion   of    the    Ombudsman    as    contained    in    his    Report    to    The    Workmen's 
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Compensation  Board  pursuant  to  Section  22(3)  of  The  Ombudsman  Act.  THE 
COMMITTEE  THEREFORE  RECOMMENDS  THAT  THE  WORKMEN'S 
COMPENSATION  BOARD  IMPLEMENT  THE  OMBUDSMAN'S 

RECOMMENDATION  BY  AWARDING  THE  COMPLAINANT  A  PERMANENT 
DISABILITY  AWARD  WHICH  WOULD  MORE  ADEQUATELY  REFLECT  THE 
PREVAILING  MEDICAL  OPINIONS  AS  TO  THE  PERMANENT  DISABILITY 
RESULTING  FROM  THE  TWO  COMPENSABLE  ACCIDENTS.  IN  MAKING  THIS 
RECOMMENDATION,  THE  COMMITTEE  IS  OF  THE  OPINION  THAT  THIS 
DISABILITY  AWARD  SHOULD  BE  SOMETHING  IN  EXCESS  OF  2096.(5) 

(3)       Complaint  No.  58  in  the  Ombudsman's  Fifth  Report  (pages  218-222) 

This  complaint  concerns  a  decision  of  an  Appeal  Board  panel  of  The 
Workmen's  Compensation  Board  dated  September,  1975  which  denied  the  com- 
plainant's claim  for  compensation  respecting  compensation  on  a  total  disability 
basis  between  June,  1973  and  March,  1975  caused  by  a  compensable  injury  which 
occurred  to  the  complainant  in  August  of  19^8. 

The  circumstances  of  the  complaint  and  the  Ombudsman's  investiga- 
tion are  fully  set  out  in  the  Ombudsman's  Report. 

After  the  Ombudsman  conducted  his  investigation,  he  formed  the 
opinion  that  the  Appeal  Board's  decision  was  unreasonable  and  that  the  Board 
should  confer  the  benefit  of  doubt  to  award  total  disability  benefits  for  the 
period  in  question.  He  accordingly  recommended  that  the  decision  of  the  Appeal 
Board  be  cancelled  and  that  the  complainant  be  held  entitled  to  benefits  for  the 
period  in  question. 
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The  Workmen's  Compensation  Board,  in  response  to  the  Ombudsman's 
recommendation,  advised  that  the  Appeal  Board  panel  in  question  had  requested 
the  opinion  of  an  independent  orthopedic  specialist  with  respect  to  the  relation- 
ship of  the  complainant's  left  knee  disability  commencing  in  3une,  1973  to  the 
compensable  accident  in  1948.  It  was  stated  that  the  specialist  will  be  directed 
to  consider  the  opinions  of  orthopedic  specialists  retained  by  the  Ombudsman's 
office  and  by  the  Board  previously.  The  Ombudsman's  office  informed  the 
Committee  that  this  response  was  neither  adequate  nor  appropriate  and  pressed 
the  Committee  to  fully  consider  this  complaint  as  soon  as  possible. 

The  Committee  understands  that  the  Board  has  experienced  difficulty 
in  obtaining  this  independent  medical  assessment,  for  reasons  beyond  its  control. 
In  the  interim,  the  Board  has  requested  a  further  medical  opinion  from  the 
orthopedic  specialist  formerly  retained  by  it. 

The  Committee  is  of  the  opinion  that  the  recommendation  of  the 
Ombudsman  should  be  supported.  Having  regard  to  the  prevailing  medical 
opinions  to  date  and  the  expression  of  the  Board  that  a  need  for  a  further 
medical  opinion  does  exist,  the  Committee  is  of  the  view  that  the  Board's  policy 
of  benefit  of  reasonable  doubt  is  applicable.  ACCORDINGLY,  THE  COMMITTEE 
RECOMMENDS  THAT  THE  WORKMEN'S  COMPENSATION  BOARD  IMPLEMENT 
THE  OMBUDSMAN'S  RECOMMENDATION  BY  AWARDING  ENTITLEMENT  TO 
THE  COMPLAINANT  FOR  THE  PERIOD  OF  DISABILITY  COMMENCING  JUNE, 
1973  AND  ENDING  MARCH,  1975.(6'  THE  COMMITTEE  FURTHER 
RECOMMENDS  THAT  THE  WORKMEN'S  COMPENSATION  BOARD  ASSESS 
AND  DETERMINE  THE  NATURE  AND  EXTENT  OF  THE  DISABILITY  BENEFITS 
FOR  THE  PERIOD  IN  QUESTION  WHICH  IT  CONSIDERS  ADEQUATE  AND 
APPROPRIATE  IN  THE  CIRCUMSTANCES.(7) 
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(k)       Complaint  No.  59  in  the  Ombudsman's  Fifth  Report  (pages  223-226) 

This  complaint  concerns  a  decision  of  an  Appeal  Board  panel  of  The 
Workmen's  Compensation  Board  in  December,  1973  denying  the  complainant's 
claim  for  widow's  pension  on  the  grounds  that  the  death  of  her  husband  was  not 
due  to  a  factor  compensable  under  The  Workmen's  Compensation  Act,  to  wit, 
silicosis. 

The  circumstances  of  the  complaint  and  the  Ombudsman's  investiga- 
tion are  fully  set  out  in  the  text  of  his  Fifth  Report. 

After  the  Ombudsman  concluded  his  investigation,  he  formed  the 
opinion  that  the  decision  of  the  Appeal  Board  panel  was  unreasonable.  The 
Ombudsman  further  formed  the  opinion  that  the  medical  evidence  available  to 
the  Board  supports  the  proposition  that  on  the  balance  of  probabilities,  the 
complainant's  husband's  death  was  related  to  complications  arising  from  silicosis. 
Accordingly,  the  Ombudsman  recommended,  pursuant  to  Section  22(3)  of  The 
Ombudsman  Act  that  the  benefit  of  doubt  be  extended  to  the  complainant  and 
that  the  Appeal  Board  panel  revoke  its  decision  and  order  that  a  widow's  pension 
be  awarded.  The  Ombudsman  further  recommended  that  the  Appeal  Board  panel 
consider  whether  the  deceased  might  reasonably  have  been  eligible  for  benefits 
in  his  lifetime. 

The  Workmen's  Compensation  Board  declined  to  accept  and  imple- 
ment the  Ombudsman's  recommendations  on  the  grounds  that  the  expert  opinions 
sought  by  them  in  this  case  support  the  decision  to  reject  the  claim  for  benefits. 
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The  Ombudsman,  in  the  course  of  his  investigation,  obtained  opinions 
of  two  medical  consultants.  Those  consultants  advised  the  Ombudsman,  in 
substance,  that  the  deceased  had  silicosis  at  the  time  of  his  death  and  although  it 
was  not  the  primary  cause  of  death,  it  was  a  contributing  factor.  These  medical 
opinions  were  rejected  by  the  Board  and  the  expert  advisory  committee  retained 
by  it  for  specific  advice  on  this  claim. 

The  Committee  has  had  great  difficulty  considering  and  assessing  the 
positions  of  the  Ombudsman  and  The  Workmen's  Compensation  Board  in  this 
case.  It  is  due  partly  to  the  extremely  complex  medical  issues  that  are  raised  by 
this  complaint.  It  is  due  further  to  the  difficulty  in  understanding  and 
implementing  the  Board's  doctrine  of  benefit  of  reasonable  doubt  as  recom- 
mended by  the  Ombudsman.  It  is  due  further  to  the  fact  that  this  case  has 
turned  into  a  "war"  of  experts.  On  the  one  hand,  the  Ombudsman's  office  has 
retained  two  expert  opinions  that  assert  a  causal  connection  between  the  death 
and  the  disease  of  silicosis.  On  the  other  hand,  the  Board  has  obtained  two 
expert  opinions  to  the  contrary.  The  situation  is  made  even  more  difficult  when 
one  realizes  that  none  of  the  experts  referenced  in  this  case  had  ever  examined 
the  individual  for  the  condition  of  silicosis  while  he  was  alive. 

The  Committee  is  unable  to  support  the  recommendation  of  the 
Ombudsman  in  this  case.  To  do  so  would  be,  in  the  Committee's  opinion,  to 
permit  conjecture  and  speculation  on  the  part  of  the  medical  profession  to 
dictate  the  judgments  and  decisions  of  The  Workmen's  Compensation  Board. 
That  is  not  to  place  the  expert  assistance  provided  to  the  Board  on  any  higher 
level.  The  unfortunate  fact  of  this  case  is  that  no  one  with  any  degree  of 
training  or  expertise  was  able  to  assess  the  deceased's  condition  concurrent  or 
reasonably  concurrent  with  the  event  of  death. 
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The  Committee  is  not  stating  by  its  decision  that  silicosis  is  not, 
given  other  similar  circumstances,  a  precipitating  factor  in  death  from  which 
widow's  benefits  should  flow.  It  is  just  stating  that  in  this  case  it  cannot  point  to 
any  number  of  factors  sufficient  to  require  The  Workmen's  Compensation  Board 
to  apply  the  doctrine  of  reasonable  doubt.  The  Committee  is  regrettably  not 
able  to  say  in  this  case  that,  against  the  background  of  expert  opinions  received 
by  it,  the  Board's  response  has  been  neither  adequate  nor  appropriate. 

(5)       Complaint  No.  60  in  the  Ombudsman's  Fifth  Report  (pages  226-230) 

This  complaint  concerns  a  decision  of  an  Appeal  Board  panel  of  The 
Workmen's  Compensation  Board  in  December,  1976  which  denied  the  com- 
plainant's application  for  benefits  for  symptoms  referable  to  the  complainant's 
low  back  disability.  The  Appeal  Board  panel  refused  to  accept  that  a  relation- 
ship existed  between  the  low  back  symptoms  complained  of  and  the  compensable 
injury  which  occurred  in  January,  1972. 

The  circumstances  of  the  complaint  and  the  Ombudsman's  investiga- 
tion are  fully  set  out  in  the  text  of  the  Ombudsman's  Report. 

After  completing  his  investigation,  the  Ombudsman  formed  the 
opinion  that  the  Appeal  Board  panel  wrongly  concluded  that  there  was  no 
evidence  to  support  any  relationship  between  a  low  back  disability  and  the 
compensable  accident.  He  accordingly  recommended,  pursuant  to  Section  22  of 
The  Ombudsman  Act,  that  the  Appeal  Board  should  revoke  its  decision  of  March 
3,  1976  and  order  that  the  complainant  be  granted  entitlement  to  a  permanent 
disability  award  in  recognition  of  a  low  back  disability. 
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The  Workmen's  Compensation  Board  declined  to  accept  and  imple- 
ment the  Ombudsman's  recommendation.  The  Board  is  of  the  view  that  the  delay 
between  the  compensable  accident,  the  symptoms  referable  to  the  low  back  and 
the  return  to  work  in  the  interval  supports  the  conclusion  that  the  low  back 
disability  was  not  occasioned  by  the  accident. 

The  Workmen's  Compensation  Board  however,  in  response  to  the 
Ombudsman's  recommendation,  has  appointed  a  medical  referee  to  examine  the 
issue  of  the  causal  relationship  between  the  compensable  accident  and  the 
person's  low  back  symptoms.  The  Committee  understands  that  the  referee  has 
only  just  begun  his  investigation.  It  further  understands  that  The  Workmen's 
Compensation  Board  has  requested  that  the  referee  expedite  his  report. 

The  Committee  is  of  the  opinion  that  there  was,  in  fact,  evidence 
available  to  the  Appeal  Board  panel  of  The  Workmen's  Compensation  Board  upon 
which  a  finding  of  a  causal  relationship  between  the  compensable  accident  and 
the  low  back  disability  could  be  made.  The  Committee  considers  it  is  supported 
in  this  opinion  by  the  actions  of  The  Workmen's  Compensation  Board  in  causing  a 
medical  referee  to  be  appointed  to  inquire  into  and  assist  it  on  that  issue. 

The  Committee  supports  the  recommendation  of  the  Ombudsman 
made  to  The  Workmen's  Compensation  Board  in  this  matter.  THE  COMMITTEE 
THEREFORE  RECOMMENDS  THAT  THE  WORKMEN'S  COMPENSATION 
BOARD  REVOKE  ITS  DECISION  DATED  MARCH  3,  1976  AND  ORDER  THAT 
THE  COMPLAINANT  IS  ENTITLED  TO  A  PERMANENT  DISABILITY  AWARD 
RESPECTING  THE  LOW  BACK  DISABILITY  FOR  THE  PERIODS  REFERENCED 
IN    THE    OMBUDSMAN'S    REPORT.^      In    making   this    recommendation,    the 
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Committee  assumes  that  The  Workmen's  Compensation  Board  will  be  guided  and 
assisted  by  the  report  of  the  medical  referee  in  assessing  the  amount  of  benefits 
to  be  paid. 

(6)       Complaint  No.  61  in  the  Ombudsman's  Fifth  Report  (pages  230-235) 

This  complaint  concerns  a  decision  of  an  Appeal  Board  panel  of  The 
Workmen's  Compensation  Board  dated  June,  1977  that  disallowed  the  com- 
plainant's claim  for  benefits  which  the  complainant  contends  arose  as  a  result  of 
a  fall  at  work  during  the  summer  of  1976.  The  complainant  did  not  report  the 
incident  immediately  to  his  employer.  The  symptoms  apparently  increased  for  a 
two-week  period  subsequent  to  the  accident  and  eventually  required  hospitaliza- 
tion. The  complainant  did  not  submit  an  accident  report  to  his  employer  for 
approximately  six  weeks  after  the  accident. 

The  circumstances  of  the  complaint  and  the  Ombudsman's  investiga- 
tion are  set  out  in  the  text  of  the  Ombudsman's  Fifth  Report. 

After  the  Ombudsman's  investigation  was  completed,  he  formed  the 
opinion  that  the  Appeal  Board's  decision  of  June,  1977  unreasonably  denied  the 
complainant  entitlement  in  this  claim.  In  the  Ombudsman's  opinion,  in  light  of 
prevailing  medical  reports,  the  policy  of  benefit  of  the  doubt  should  be  extended 
to  the  complainant  and  the  Board  should  award  him  temporary  total  disability 
benefits  for  time  lost  at  work  as  a  result  of  the  compensable  injury. 

The  Workmen's  Compensation  Board  declined  to  accept  and  imple- 
ment the  recommendation  on  the  grounds  that  no  relationship  had  been  estab- 
lished between  the  symptoms  complained  of  and  the  incident  at  work  in  July, 
1976  as  described  by  the  complainant. 
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The  Committee  understands  the  basis  of  The  Workmen's  Compensa- 
tion Board's  position  to  be  essentially  that  it  did  not  accept  the  complainant's 
evidence  that  he  sustained  the  compensable  accident  in  July,  1976.  The  Board 
appears  quite  prepared  to  accept  that  the  complainant  has  experienced 
symptoms  referable  to  his  neck  and  shoulder  for  the  period  of  time  in  question. 
The  issue  therefore  revolves  solely  on  the  question  of  credibility.  The 
Committee  accepts  and  supports  the  recommendation  of  the  Ombudsman.  In  the 
Committee's  opinion,  there  is  ample  evidence  available  to  The  Workmen's 
Compensation  Board  to  apply  the  doctrine  of  benefit  of  the  doubt  in  favour  of 
the  complainant  to  the  one  remaining  issue  -  whether  an  accident  occurred  on 
the  day  in  question.  ACCORDINGLY,  THE  COMMITTEE  RECOMMENDS  THAT 
THE  WORKMEN'S  COMPENSATION  BOARD  IMPLEMENT  THE  RECOMMENDA- 
TION OF  THE  OMBUDSMAN  BY  AWARDING  THE  COMPLAINANT 
TEMPORARY  TOTAL  DISABILITY  BENEFITS  FOR  THE  TIME  LOST  AT  WORK 
AS  A  RESULT  OF  THE  INJURY  WHICH  OCCURRED  AT  WORK  IN  JULY, 
1976.(9) 
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February  27,1979 


Messrs.  Shibley,  Righton  &  McCutcheon 
Barristers  &  Solicitors 
18th  Floor 
401  Bay  Street 
Toronto,  Ontario 

Attention:  John  P.  G.  Bell,  Esq. 

Dear  Mr.  Bell: 

Re:  Select  Committee's  Fifth 
Report  -  Recommendation 
No. 27  (Hospital  Appeal  Board) 

I  have  been  asked  to  advise  you  of  the 
Ministry's  position  with  respect  to  the  Committee's 
Recommendation . 

COMPREHENSIVE  REVIEW  OF 
ALL  LEGISLATION 
RESPECTING  HOSPITAL 
APPOINTMENTS 

This  matter  was  canvassed  fully  in  1971/72  by 
the  Committee  of  Inquiry  into  Hospital  Privileges 
in  Ontario  (The  "Grange  Committee",  after  its 
Chairman,  Samual  Grange,  Q.C.,    now  Mr.  Justice  Grange 
of  the  Supreme  Court  of  Ontario) .   Amongst  the 
points  made  by  the  Committee  in  its  Report  to  the 
then-Minister  of  Health  on  January  14,  1972  were: 

1.  The  Committee  was  not  prepared  to  recommend 
"open  hospitals"; 

2.  Appointments  to  the  medical  staff  should  be 
within  the  discretion  of  the  Board  of 
Trustees  of  the  hospital,  on  the  recommenda- 
tion of  its  Medical  Advisory  Committee; 

3.  To  ensure  impartiality  -  including,  pre- 
sumably, impartiality  on  the  part  of  the 
Medical  Advisory  Committee  -  the  Hospital 
Appeal  Board  should  have  full  power  to 
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review  and  decide  the  propriety  or  other- 
wise of  a  rejection. 

The  Public  Hospitals  Act  was  amended  in  1972, 
to  enact  the  essential  provisions  of  the  Grange 
Committee  Report.   Since  that  time,  and  notwith- 
standing the  Ministry's  extensive  contact  with 
such  professional  bodies  as  the  Ontario  Medical 
Association,  the  Ministry  has  not  been  made  aware 
of  any  significant  objection  to  the  existing 
comprehensive  system  for  hospital  appointments  - 
with  the  exception  of  the  Ombudsman's  Recommenda- 
tions in  this  matter. 

The  Ombudsman's  Recommendations  stem  from  his 
perception  that,  in  the  case  of  the  complainant, 

1.  the  three  general  surgery  positions  open  at 
the  hospital  had  been  filled  by  physicians 
who  had  worked  under  the  Chief  of  Surgery 
at  the  hospital; 

2.  a  representative  of  the  hospital's  Board  of 
Governors  stated  that 

"the  hospital  and  the  Board  of  Governors 
prefer  a  closely-knit  group  to  work  together 
to  the  exclusion  of  others";  and 

3.  the  complainant's  counsel  said 

"I  am  saying  that  equal  consideration  was  not 
given  to  applicants  who  were  not  known  or 
not  friendly  with  or  who  had  not  served 
under  members  of  the  Medical  Advisory  Board 
of  the  hospital." 

The  Ombudsman  concluded  from  this  that 
application  of  the  statute  had  led  to  a  situation 
"which  could  be  described  as  'improperly  discrim- 
inatory* under  The  Ombudsman  Act,  1975."   The 
Ombudsman  therefore  recommended  the  comprehensive 
inquiry. 

It  is  pertinent  to  point  out  that,  notwith- 
standing what  the  complainant's  counsel  said,  the 
Hospital  Appeal  Board  in  fact  found  that 

"no  evidence  was  adduced  by  the  Appellant 
upon  which  this  Appeal  Board  could 


32  - 
3. 


conclude  that  (the  complainant's)  applica- 
tion did  not  receive  full,  thorough  and 
impartial  consideration  by  the  Medical 
Advisory  Board,  by  the  Credentials 
Committee,  and  by  the  Board  of  Governors 
itself. ..." 

Since  this  finding  was  not  impugned  in  the  subse- 
quent proceedings  before  the  Divisional  Court, 
it  should  be  assumed  that  counsel's  statement  did 
not  have  any  evidentiary  basis. 

As  to  the  statement  attributed  to  a  repre- 
sentative of  the  hospital's  Board  of  Governors, 
that  statement  is  apparently  in  justification  of 
the  "closed  hospital"  system,  and  contains  no 
necessary  implication  of  a  condonation  of  favour- 
itism. 

To  put  it  summarily,  the  Ministry's  position 
is  that,  given  the  recency  of  the  Grange  Committee's 
Report  and  the  absence  of  a  significant  body  of 
criticism  of  the  existing  system,  and  given  the 
tentative  nature  of  the  Ombudsman's  comments  - 

"...situation  which  could  be  described...." 

...it  appears  that  there  may  have  been 

an  element  of  improper  discrimination...." 

there  is  insufficient  justification  for  establishing 
a  full-scale  inquiry  at  this  time. 

COMPOSITION  AND 
QUORUM  OF  THE  BOARD 

Briefly,  the  Ministry's  view  is  that 

1.  in  any  hearing  by  the  Board,  the  quorum 
should  be  broadly  representative  of  the 
interests  involved  in  the  issue; 

2.  previous  experience  on  or  professional 
connection  with  a  hospital  board  is  not 
necessarily  inappropriate  for  at  least 
the  majority  of  members  of  the  Hospital 
Appeal  Board; 

3.  appointees  to  the  Board  -  whatever  their 
professional  status  or  past  experience  - 
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should  be  chosen  with  an  eye  to  their  sense 
of  balance  and  fairness  to  all  interests; 

the  Ministry  is  contacting  the  Chairman  of 
the  Hospital  Appeal  Board,  to  ascertain  that 
he  assents  to  the  desirability  of  a  repre- 
sentative quorum  at  all  hearings  (the 
Ministry  hopes  to  be  able  to  report  that 
assent  when  it  appears  before  the  Select 
Committee) :   that  assent  would  obviate  the 
need  for  legislative  amendment  at  this  time; 

while  ideally  the  legislative  provision 
respecting  a  quorum  of  the  Board  should 
perhaps  be  amended,  the  Ministry  does  not 
anticipate  being  able  to  include  a  pro- 
vision of  this  nature  in  its  legislative 
program  for  the  forthcoming  Session. 


DB:sh  David  Bernstein,  Q.C. 


3Zf  "  SCHEDULE    "2 


HOSPITAL  PRIVILEGES 

by 

The  Honourable  Mr.  Justice  Grange 
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Mr.  Justice  Grange:  It  is  not  quite  four  score  and  seven  years  ago  but  at  least  four,  and  it  seems  more 
than  that,  since  Hospital  Privileges  came  into  my  life.  Before  that,  if  I  thought  of  the  words  at  all,  I 
associated  them  vaguely  with  private  rooms  and  baths  for  the  ailing  rich,  or  perhaps,  in  more  romantic 
moments,  with  nocturnal  visits  for  the  less  ailing  to  the  nurses'  residence. 

All  these  innocent  thoughts  were  shattered  when  I  became  involved  with  the  Minister's 
Committee  of  Inquiry  into  that  particular  subject.  The  inquiry  was  promoted  because  of  the 
difficulties  that  two  doctors  were  having  in  obtaining  privileges  in  one  metropolitan  hospital.  There 
had,  of  course,  been  many  others  before  who  had  encountered  difficulties  of  that  nature,  but  these 
were  men  of  persistence  and  determination  —  the  kind  who  have  done  so  much  in  the  past  to  redress 
unjust  laws  -  and  brought  to  the  attention  of  nearly  everybody,  and  particularly  the  medical 
profession,  "The  Globe  and  Mail"  and  the  Minister  of  Health,  that  not  only  was  there  no  way  under 
the  existing  law  to  give  them  the  relief  they  sought,  but  no  way  even  to  inquire  into  whether  they 
were  entitled  to  such  relief.  Therefore,  the  minister  appointed  his  old  classmate  at  Osgoode  Hall  -  in 
Texas  they  call  it  cronyism  -  to  look  into  the  matter  and  report,  which  I  did,  in  association  with  some 
very  able  medical,  legal  and  lay  people  who  were  appointed  on  merit. 

The  terms  of  reference  were  somewhat  broader  and  we  considered  many  other  aspects  of  hospital 
life,  but  the  main  problem  discussed,  and  eventually  therefore  our  main  concern,  was  the  right  or 
privilege  or  whatever  you  might  call  it  of  a  doctor  to  be  able  to  carry  on  his  profession  in  association 
with  and  using  the  facilities  of  the  hospital  of  his  choice.  We  were  committed,  both  in  our  hearts  and 
in  our  instructions,  to  keep  the  public  interest  foremost,  but  the  pursuit  of  that  interest  sent  us,  like 
Stephen  Leacock's  Horseman,  madly  off  in  all  directions. 

The  problem  lay  in  so  many  competing  claims,  the  most  obvious  of  which  were  those  of  the 
applicant/doctor  and  the  hospital  to  which  he  was  making  application.  As  we  put  it  in  the  report: 

"We  start  with  two  propositions  which,  however  desirable,  are  unfortunately  to  some  extent 
incompatible.  These  are  as  follows: 

1.  A  doctor  should  have  privileges  in  the  hospital  of  his  community.  The 
benefits  to  the  doctor  in  the  development  of  his  skills  and  the  widening  of 
his  practice  by  association  with  any  hospital  are  obvious,  but  it  is  also  of 
immense  convenience  to  him  and  his  patients  to  be  associated  with  the 
hospital  of  their  community. 

2.  A  hospital  should  have  the  right  to  decide  who  should  be  on  its  staff.  This, 
too,  is  obvious  because  it  gives  the  hospital  the  opportunity  to  create  a 
better  hospital  and  a  better  place  for  the  care  of  patients. 

To  resolve  these  sometimes  incompatible  propositions  requires  us  to  consider  the  claims  of 
all  the  persons  and  bodies  concerned.  The  commonest  cliche  in  both  oral  and  written 
presentations  made  to  us  was  that  'hospitals  are  for  patients'.  The  proposition  is,  of  course, 
unassailable,  but  it  does  not  go  far  enough.  It  does  not  even  distinguish  between  patients. 
because  the  interests  of  patients  in  the  hospital  may  run  counter  to  the  interests  of  those 
patients  v/ho  are  prevented  from  getting  in  by  the  hospital  policies.  We  believe  that  all  of  the 
following  have  certain  claims  to  consideration,  and  it  is  our  object  to  satisfy  their  claims  as 
best  we  can.  These  claimants  are: 

(1)  patients,  in  hospital;  in  the  community; 

(2)  doctors,  on  staff;  wishing  to  be  on  staff; 

(3)  hospitals,  including  the  boards  of  trustees,  administrators  and  all  the  people 
they  represent. 

Dealing  with  the  claims  of  these  claimants  in  detail,  we  appreciate  that,  like  the  original 
propositions,  they  are  not  always  compatible.  The  claims  are  as  follows: 
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(1)  Patients 

Patients  in  a  hospital  have  a  legitimate  claim  to  the  best  treatment  that  the 
hospital  can  arrange.  The  people  of  a  community  have  a  legitimate  claim  to  be 
treated  in  the  hospital  of  their  community,  at  least  to  the  extent  of  the  services 

available. 

(2)  Doctors 

Doctors  practising  in  the  community  have  a  legitimate  claim  to  be  able  to  conduct 
their  practices  in  association  with  the  hospital  of  the  community.  Certainly  they 
have  a  right  to  natural  justice  and  the  appearance  of  natural  justice  in  the  process 
of  their  application  to  be  appointed  to  the  hospital. 

Once  a  doctor  is  appointed  to  the  staff  of  the  hospital,  he  has  a  claim  to  privileges 
(and  associated  responsibilities)  in  the  hospital  commensurate  with  his  compe- 
tence and  no  deprivation  of  those  privileges  without  just  cause,  and  he  has  an 
arguable  claim  to  protection  by  the  hospital  so  that  his  skills  will  be  maintained 
and  possibly  even  so  that  his  volume  of  work  and  income  will  be  adequate. 

(3)  Hospitals 

Hospitals  have  a  right  and  even  a  duty  to  arrange  a  smooth,  functional  efficient 
unit  to  best  serve  the  needs  of  the  community. 

It  will  be  readily  seen  that  some  of  these  claims  are  diametrically  opposed  to 
others.  The  claims  of  the  hospitals  and  the  doctors  on  staff  and  the  patients 
within  the  hospital,  all  suggest  a  'closed  hospital',  where  new  doctors  are  admitted 
to  staff  only  with  great  care.  The  interests  of  doctors  who  are  not  on  staff  but 
practising  in  the  community,  and,  perhaps  to  a  lesser  extent,  the  patients  of  those 
doctors,  require  the  appointment  of  those  doctors  to  the  staff  of  the  hospital,  and 
with  each  appointment,  the  right  of  the  patients  of  that  doctor  to  be  treated  by 
him  in  the  hospital  of  the  community." 

This  was  indeed  the  open  and  closed  hospital  controversy  upon  which  each  side  can  be  so 
vociferous  and  so  uncompromising.  We  struggled  with  the  problem  but  we  could  not  solve  it  or  reach 
any  conclusion  as  to  who  was  right.  Speaking  for  myself,  I  doubt  if  it  will  ever  be  solved  because 
conditions  vary  too  much  from  case  to  case,  from  hospital  to  hospital  and  from  jurisdiction  to 
jurisdiction. 

We  did,  however,  recognize  that  the  cards  were  heavily  stacked  against  the  applicant/doctor  and 
for  the  closed  hospital.  The  procedure  roughly  stated  was  that  the  application  went  before  the  Medical 
Advisory  Committee  composed  of  doctors  already  on  staff  and  their  recommendation  allowing  or 
denying  the  application  was  rarely,  if  ever,  reversed  by  the  hospital  governing  body,  the  Board  of 
Trustees.  Indeed,  there  was  some  doubt  whether  the  Board  could  legally  do  other  than  follow  that 
recommendation. 

Our  report  proposed  that  the  Board  of  Trustees  be  given  the  power  to  override  the  Medical 
Advisory  Committee  recommendation  and  that  the  rules  be  amended  to  encourage  them  to  do  just 
that  in  appropriate  circumstances.  The  trustees  of  hospitals  have  done  yeoman  service  to  the  hospitals 
and  to  the  community.  They  are  admittedly  not  well  equipped  to  determine  medical  questions  such  as 
might  be  invoked  in  an  appeal  from  the  Medical  Advisory  Committee  but  they  have  broad  general 
knowledge  winch  could  be  used  to  great  advantage  if  only  they  were  given  a  chance  to  exercise  it. 
Under  our  proposals  there  was  to  be  a  hearing  by  that  body  with  the  applicant  (and  the  Medical 
Advisory  Committee)  having  a  right  to  be  heard  under  rules  designed  to  make  that  hearing  as 
independent  as  possible.  It  was  our  hope  that  many  of  the  disputes  would  be  resolved  at  the  hearing 
he  I  ore  the  Board  of  Trustees  and  perhaps  this  has  been  so. 

We  recognized,  however,  that  inevitably  the  trustees  would  be  influenced  by  the  Medical 
v  il     •  >;     Committee  and  if  justice  were  to  be  clone  an  independent  appellate  body  was  required.  Our 
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most  important  proposal,  therefore,  was  tlie  creation  of  a  Hospital  Appeal  Board  with  decisive  power 
to  review  and  reverse  or  amend  any  decision  of  the  Board  of  Trustees  or  the  Medical  Advisory 
'  ominittee. 

That  body  in  due  course  came  into  existence  and  has  been  operating  busily  ever  since.  Of  the 
four  cases  of  which  1  am  aware,  the  Hospital  Appeal  Board  has  decided  two  in  favour  of  the 
applicant/doctors  and  two  in  favour  of  the  reluctant  hospital,  which,  if  nothing  else,  shows  a 
remarkable  degree  of  even-handed  justice.  The  story  has  a  rather  unhappy  ending,  because  the  two 
rejected  doctors  were  indeed  the  two  persistent  applicants  who  started  the  whole  thing  off  in  the  first 
place.  Such  is  human  self-concern  that  I  doubt  they  got  much  comfort  from  the  knowledge  that  they 
have  assisted  some  of  their  less  persistent  colleagues. 

There  are  two  features  of  the  legislation  that  I  must  mention  because  I  want  to  deny  paternity. 
We  looked  upon  the  problem  as  essentially  a  factual  one  and  recommended  that  the  Hospital  Appeal 
Board  contain  one  legal  person,  one  lay  person  and  three  doctors,  because  we  believed  the  major 
conflicts  would  be  medical  and  that  doctors  would  be  the  best  people  to  resolve  those  types  of 
conflicts.  Some  people  were  critical  of  that  proposal,  saying  doctors  would  all  act  and  think  together. 
In  our  experience  nothing  was  further  from  the  truth.  Their  opinions  were  often  violent  but  seldom 
identical.  Our  only  reservation  about  doctors  on  the  Hospital  Appeal  Board  was  contained  in  these 
words: 

"We  may  say,  however,  that  we  do  not  believe  these  doctors  should  be  representatives  of 
any  particular  school  of  thought  within  the  profession,  or  be  accountable  to  anyone  but 
their  own  consciences  for  their  decisions.  No  doctor  can,  of  course,  be  without  views  on  the 
issues  that  have  been  presented  to  this  committee  but  our  firm  belief  is  that  each  case  must 
be  resolved  upon  its  own  facts  and  circumstances,  and  the  resolution  is  not  assisted  when 
the  judges  come  to  the  hearing  with  the  fixed,  polarized  positions  of  the  organizations  they 
represent." 

Certainly  we  did  not  intend  to  establish  any  further  appeal,  if  only  because  of  the  enormous  cost 
to  the  doctor  of  the  litigation,  even  though  doctors  earn  more  than  anybody,  even  mailmen.  For  the 
hospitals  we  were  not  so  concerned  because  they  are  now  essentially  funded  from  the  public  purse. 

I  was  not  consulted  on  the  legislation  and  there  is  no  reason  why  I  should  have  been,  particularly 
as  my  classmate  was  no  longer  Minister  of  Health  when  it  was  drafted.  Anyway,  our  views  as  to  the 
composition  of  the  board  were  not  carried  into  the  amendment  to  The  Public  Hospitals  Act.  The 
legislation  reduced  the  number  of  doctors  from  three  to  two  and  increased  the  lay  members  from  one 
to  two,  adding  that  one  of  the  latter  should  be  a  member  of  a  hospital  board.  It  is  perhaps  not  of 
earthshaking  importance  but  I  can  only  conclude  that  the  new  minister  and  his  advisors  either  did  not 
like  our  recommendations  or  missed  the  point  entirely. 

More  importantly,  an  appeal  both  as  to  fact  and  law  was  given  to  the  Divisional  Court  with  no 
appeal  as  to  fact  from  it.  The  first  case  to  go  before  the  Divisional  Court  was  taken  by  the  hospital  and 
concerned  questions  of  competence  and  arrogance.  The  hospital  alleged  the  doctor/applicant  had  too 
much  of  the  latter  and  not  enough  of  the  former.  The  Divisional  Court  reversed  the  Hospital  Appeal 
Board  on  both  these  factual  issues,  demonstrating  that  the  final  decision  on  fact  rest*  not  with  th 
three  doctors  we  had  proposed  but  with  three  judges.  There  are  some  unkind  people  who  might 
suggest  that  on  any  question  of  arrogance  a  member  of  the  Divisional  Court  is  as  good  a  judge  Lsarty. 
but  I  cannot  see  their  qualification  on  the  more  frequently  presented  problem  of  medical  competence 

Somehow  I  am  not  ejecting  a  sympathetic  response  to  this  complaint  from  Mr.  Willistoii.  He 
was,  after  all,  counsel  for  the  successful  appellant  before  the  Divisional  Court  in  the  case  I  referred  to. 
Anyway,  thc->e  personal  opinions  of  mine  are  subject  to  change  in  circumstances  thut  I  leave  to  youj 
imagination. 
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RESPONSE  TO  PRECEDING  LECTURE 

by 

Walter  Williston,  Q.C. 
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Mr.  Williston:  I  would  like  to  start  off  by  saying  that  in  my  opinion  this  Act  or  the  amendments  to 
The  Hospitals  Act  is  an  advanced  piece  of  social  legislation.  Years  ago  hospital  privileges  in  the  larger 
cities  were  restricted  to  a  privileged  few  and  social  and  religious  prejudice  was  predominant  in 
selection  for  hospital  staffs. 

Against  that  background  the  Act  is  to  be  highly  commended.  However,  it  does  suffer  from 
indecision  on  the  vital  points  involved  in  the  Act  on  the  part  of  those  who  sponsored  it,  who  were 
faced  with  the  three  following  choices. 

One,  to  have  an  open  hospital  system  such  as  exists  in  some  states  of  the  United  States,  whereby 
any  qualified  physician  could  have  the  right  to  a  hospital  bed  or  to  use  other  facilities  of  the  hospital. 

Two,  to  have  a  semi-open  system,  whereby  any  doctor  practising  and  having  an  office  in  the 
community  would  have  those  privileges.  There  are  strong  arguments  in  favour  of  such  a  system. 
Hospitals  today  are  paid  for  by  public  funds.  The  patient  and  the  doctor  are  being  discriminated 
against  if  the  latter  is  not  allowed  to  admit  his  patient  to  the  hospital  except  under  the  auspices  of 
some  other  doctor  who  may  not  be  as  qualified  as  he  is. 

The  third  and  traditional  concept  is  to  have  a  closed  hospital  system,  whereby  the  doctor  must  be 
appointed  to  the  staff  before  obtaining  hospital  privileges.  The  arguments  in  favour  of  that  system  are 
also  of  weight,  including  maintainance  of  a  high  standard.  There  is  also  the  question  of  excellent 
supervision  of  the  doctors  on  the  staff.  Certainly  there  is  ease  of  administration  when  there  are  only  a 
certain  number  of  hospital  beds,  for  it  would  be  very  difficult  if  doctors  could  indiscriminantly  assign 
patients  to  them. 

The  necessary  ingredient  of  the  open  hospital  system  is  that  the  Board  of  Governors  or  the  Board 
of  Trustees  who  have  the  responsibility  for  running  the  hospital  must  also  have  the  ultimate 
responsibility  of  choice  of  staff.  If,  as  can  happen  now,  the  Ontario  Hospital  Board  has  the  right  to 
substitute  its  opinion  for  the  opinion  of  those  responsible  for  the  administration  of  justice,  the  result 
is  either  anarchy  or  a  totalitarian  system,  because  the  Ontario  Hospital  Board,  as  qualified  as  it  is,  does 
not  have  the  facilities  to  judge  who  should  be  on  the  staff.  Not  having  the  courage,  if  I  can  use  that 
word,  to  advocate  an  open  hospital  system,  in  the  event  we  have  a  hybrid  system  which,  unless  the 
functions  of  the  Ontario  Hospital  Board  are  more  clearly  defined,  will,  in  my  respectful  submission,  be 
a  constant  source  of  irritation  and  ultimate  litigation. 

At  present,  if  a  doctor  wants  hospital  privileges,  he  first  goes  before  the  advisory  staff  which  is  in 
no  sense  judicial  or  semi-judicial;  it  does  not  have  to  hear  him,  and  can  make  its  decision  without 
evidence,  but  if  the  doctor  is  turned  down  by  that  Board,  he  has  the  right  of  appeal  to  the  Board  of 
Governors  or  the  Board  of  Trustees. 

The  Act  is  very  careful  to  preserve  his  rights  to  have  an  independent  hearing  before  the  Board  of 
Trustess  or  the  Board  of  Governors.  There  can  be  no  communication  between  the  advisory  staff  or  its 
counsel  and  the  Board  of  Governors  on  the  matter  of  issues.  What  then  can  be  considered  sufficient 
reasons  for  the  Board  of  Governors  to  turn  the  applicant  down? 

The  first  one  could  be  that  there  is  no  opening  available  and  that  may  be  subject  to  question. 
since  persons  on  the  advisory  staff  may  be  interested  in  not  having  too  many  competitors  on  the  staff. 
I  do  not  think  that  issue  has  ever  been  tested  in  the  Courts. 

The  second  ground  could  be  that  another  applicant  is  more  suitable,  which  judgment  somebody 
has  to  make.  I  would  think  that  the  best  persons  to  do  so  would  be  the  persons  who  had  the 
responsibility,  i.e.  the  Board  of  Governors. 

A  third  ground  is  lack  of  competence,  which  is  a  very  difficult  thing  to  prove  and  1  do  not  think 
it  is  usually  attempted.  No  one  acting  for  the  hospital  wants  to  make  such  a  charge  because  it  would 
immediately  have  to  be  reported  to  the  College  of  Physicians  and  Surgeons.  A  more  familiar  attack  is 
not  that  the  doctor  is  incompetent  but  that  he  does  not  have  the  degree  of  excellence  required  by  the 
particular  hospital.  That,  of  course,  is  much  easier  to  maintain  and  does  not  affect  so  directly  the 
integrity  or  competence  of  this  doctor.  It  may  be  merely  that  he  has  not  had  enough  experience. 

Another  ground  that  is  sometimes  used  is  lack  of  compatibility,  '  ih  other  members  of  the  sta.'Y. 
sometimes  paraphrased  as  "abrasiveness".  Yet  another  reason  for  refuting  could  be  tiiat  the  applicu'-l 
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had  unfortunate  personal  habits  such  as  indulgence  in  alcohol  or  drugs  or  overfamiliarii>  with  the  staff 
or  patients.  That  particular  ground,  as  far  as  I  know,  has  not  been  tested. 

When  these  matters  come  before  the  Board  of  Governors,  that  Board  is  in  a  good  position  to 
decide  on  those  issues.  The  defect  in  the  system  at  present,  in  my  submission,  is  that  if  that  Hospital 
Board  makes  the  decision,  there  is  a  right  of  trial  cle  novo  before  the  Ontario  Hospital  hoard.  This 
leads  to  a  great  deai  of  publicity  as  it  is  not  held  sub  judice.  The  doctor  can  give  press  conferences 
throughout  the  trial.  This  kind  of  a  trial  brings  discredit  to  the  medical  profession,  to  the  hospital  and 
to  the  doctor  himself.  It  becomes  a  very  nasty  and  bitter  fight,  and  also  an  expensive  one. 

Mr.  Justice  Haines  said  in  discussing  the  Schiller  case  that  Schiller's  costs  were  $40,000  or  Schiller 
claimed  that  they  were.  May  1  correct  that,  having  acted  for  the  hospital;  the  Divisional  Court  awarded 
costs,  I  disclaimed  any  costs,  and  I  have  never  taxed  any  costs  or  asked  for  any  costs.  But  there  was  in 
this  case  and  in  all  such  cases,  a  full  dress  trial  lasting  two  to  three  weeks.  Eminent  doctors  are  called 
on  both  sides  to  prove  whether  or  not  the  person  is  qualified.  My  criticism  is  the  lack  oi  weight  that 
the  Hospital  Board  gives  to  the  decision  of  the  people  who  are  responsible  for  the  conduct  of  the 
hospital. 

In  the  case  of  Dr.  Schiller,  which  came  before  the  Board  of  Governors,  counsel  for  the  doctor 
said  in  effect;  "We  have  no  confidence  in  your  opinion;  do  not  want  to  present  any  evidence  to  you; 
we  disclaim  calling  any  evidence;  we  will  wait  until  we  get  before  the  Ontario  Hospital  Board  and  we 
will  show  you  where  you  get  off."  It  is  that  kind  of  an  attitude  that  makes  this  system  unworkable.  In 
my  submission  there  will  be  constant  trouble  unless  the  appeal  from  the  Board  of  Governors  to  the 
Ontario  Hospital  Board  is  limited  to  an  assertion  that  the  trial  was  not  fair,  or  that  the  Board  did  not 
obey  the  rules  of  natural  justice,  e.g.  the  right  of  cross-examination  was  denied  or  there  was  a  mistake 
in  procedure.  By  having  the  trial  de  novo,  a  machinery  is  built  up  that  is  not  helping  the  medical 
profession  or  the  hospitals. 

It  is  my  submission  that  the  functions  of  the  Ontario  Hospital  Board  must  be  clearly  defined  to 
avoid  trouble.  Unless  the  circumstances  of  appeal  are  laid  out,  this  hybrid  sired  by  my  learned  friend, 
now  my  lord,  will  be  a  very  expensive  and  inefficient  mongrel. 

Mr.  Sharpe:  For  those  physicians  who  may  not  be  familiar  with  Mr.  Williston,  he  received  a  Q.C. 
in  1954  and  is  presently  serving  as  a  Bencher  of  the  Law  Society  as  well  as  a  member  of  the 
International  Commission  of  Jurists. 

Before  getting  into  the  question  and  answer  format  of  the  panel,  I  would  like  to  ask  the  other 
panellists  if  they  would  care  to  say  a  few  words  and  with  this  in  mind  I  will  introduce  them,  and  ask 
the  question  at  the  same  time.  The  third  gentleman  on  my  immediate  right  is  Mr.  Julian  Porter, 
ounsel  to  the  College  of  Physicians  and  Surgeons.  Mr.  Porter? 

Mr.  Porter:  The  reason  I  am  here  is  that  I  was  associated  with  three  out  of  the  five  cases  before  the 
Hospital  Appeal  Board  at  one  stage  or  another,  all  of  which,  partially  due  to  my  tutelage,  lost;  of 
soursc  the  Schiller  case  was  ultimately  reversed.  One  doctor  in  Ottawa  did  succeed,  with  a  flimsy  case 
against  him,  but  for  some  reason  unknown  to  me,  even  though  he  was  appointed  by  the  Hospital 
Appeal  Board  to  the  hospital  in  Ottawa,  lie  did  not  pursue  the  application  even  though  he  succeeded.  I 
an  surmise  but  I  have  no  idea  why,  so  my  point  to  you  as  lawyers,  speaking  to  the  legal  profession,  is 
what  do  you  do  if  a  doctor  comes  to  you  and  wishes  to  get  into  a  hospital?  My  experience  would  tell 
me  that  it  is  almost  a  hopeless  case  and  that  unless  there  is  something  grievously  wrong,  it  is  a  mistake 
to  send  a  doctor  through  the  long  tunnel  of  slander.  He  will  fail,  because  the  Board  or  the  courts  will 
turn  him  down  if  there  are  defects  in  his  personality. 

The  central  fort  that  the  Board  has  found  is  that  a  hospital  has  the  right,  in  light  of  the 
ratchuient  area  that  it  is  serving,  to  pick  very  select  forms  of  stall  and  so.  as  Mr.  Williston  pointed  out, 
it  can  say  you  are  competent  but  we  want  someone  with  peculiar  specialties:  "Your  specialty  in 
K»rdio|ogy  as  an  internist  is  already  properly  represented  so  we  do  not  nc<:d  you."  Thai  mswer  is  an 
llniust  impossible  one  to  beat,  and  the  Board  has  the  right  to  decide  on  the  specialties  it  v   shev 

Mien   there   are   the   little  things,  e.g.,  if  you  are  presently  on  the  stall,  you  can  bo  removed 
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because  there  are  all  kinds  of  by-laws  in  the  hospital  which  require  you  to  attend  innumerable 
meetings  of  staff.  If  you  don't,  that  is  most  probably  a  valid  reason  for  kicking  you  off  the  staff.  That 
in  itself  prevents  a  doctor  from  being  active  in  more  than  two  hospitals  at  once,  because  of  duplicate 
staff  meetings  that  he  must  go  to. 

Another  great  skill  in  the  land  of  medicine,  and  I  suppose  in  any  other  land,  lies  in  the  letter  of 
reference.  What  may  appear  at  first  blush  to  be  a  positive  letter  of  reference  really  is  not  in  terms  of 
medical  art  and  skill,  and  you  must  distinguish  between  the  letter  of  reference  written  just  to  satisfy 
the  request  of  writing  one  and  the  letter  of  genuine  praise.  Most  often  by  the  time  a  doctor  has  applied 
and  comes  into  your  office,  the  letters  of  reference  are  written.  I  have  never  yet  known  a  doctor  who 
would  phone  up  the  potential  giver  of  a  letter  of  reference  to  check  what  is  going  to  be  said,  or  who 
has  taken  the  time  to  go  and  talk  to  him.  Nor  have  I  known  one  who  has  had  enough  courage  to  say  to 
the  potential  writer  of  the  letter  of  reference,  "Let  me  see  it  first  and  if  I  don't  like  it,  don't  send  it." 
If  you  ever  do  represent  a  doctor,  make  very  sure  that  you  shop  about  for  a  proper  letter  of  reference. 

I  think  that  the  legislation  reflected  the  flaws  in  Mr.  Grange's  report,  and  I  think  that  there  are 
some  almost  impossible  problems.  The  Hospital  Appeal  Board  and  the  courts  inevitably  view  the 
hospital  as  an  extended  heart  transplant  machine.  They  view  it  as  a  great  subtle  mechanism,  when  in 
fact  it  is  an  enormous,  bustling,  garrulous,  irreverent  factory  with  everybody  fighting  and  scratching  to 
get  in.  When  you  are  in  front  of  a  Hospital  Appeal  Board  or  the  courts,  every  case  involves  life  or 
death  and  every  case  requires  the  sensitive  choosing  of  personalities. 

When  you  look  at  hospital  privileges  you  must  examine  carefully,  because  it  is  a  subtle  area,  what 
privileges  the  people  in  the  hospital  in  fact  get.  Some  hospitals  give  family  practitioners  enormous 
privileges  to  do  obstetrics  and  gynaecology  and  minor  surgery.  Other  hospitals  only  give  a  family 
practitioner  the  right  of  admission  and  perhaps  the  delivery  of  babies,  but  if  it  is  at  all  complicated  or 
a  first  baby,  then  the  specialist  must  take  over.  The  real  problem  in  looking  at  hospital  power  depends 
on  what  privileges  the  existing  people  are  given  and  how  those  are  divided  and  that  is  incredibly 
complicated. 

Finally,  something  that  neither  the  Grange  Committee  nor  anybody  else  could  really  solve,  is  the 
fact  that  the  Board  of  Governors,  although  it  must  -  and  I  agree  in  law  and  in  common  sense  - 
determine  who  is  on  its  own  staff,  is  not  likely  to  reverse  the  decision  of  its  own  Medical  Advisory 
Committee.  In  my  experience  in  arguing  cases  before  the  Board  of  Governors  of  hospitals,  I  feel  that 
the  Board  may  listen  to  three  or  four  hours  of  your  eloquence,  but  in  the  back  of  their  minds  they  are 
just  waiting  long  enough  to  find  a  reason  to  support  the  Medical  Advisory  Committee.  It  is  expecting 
too  much  to  have  the  Board  get  into  an  open  fight  with  its  hospital  chiefs,  the  Board  being  lay  people, 
over  their  version  of  competence  or  abrasiveness,  and  I  do  not  think  a  Board  will  ever  reverse  the 
medical  advisor. 

Mr.  Sharpe:  On  Mr.  Porter's  right,  Professor  R.J.  Gray,  Professor  of  Law  at  Osgoode  Hall  Law 
School.  He  became  a  Bencher  in  1974  and  teaches  a  seminar  in  law  and  medicine  at  Osgoode  Hall. 

Prof.  Gray:  I  would  like  to  make  two  or  three  points  which  I  think  are  pretty  minimal.  What 
surprises  me,  a  couple  of  years  or  more  after  the  creation  of  the  Hospital  Appeal  Board,  is  the  small 
number  of  cases  the  Tribunal  has  actually  had  before  it.  It  may  be  that  the  whole  effort  has  been 
directed  at  a  problem  that  does  not  exist  on  a  large  scale.  I  think,  however,  it  may  exist  increasingly  hi 
the  future. 

My  other  point  is,  I  thought  Mr.  Williston  was  originally  hearing  the  sound  of  jackboots  coming 
directly  behind  the  Hospital  Appeal  Board,  if  there  was  no  way  of  going  beyond  the  Appeal  Board  t  > 
the  courts.  From  his  later  remarks,  I  take  it  that  he  wants  to  restrict  those  reasons  forgoing  beyond 
the  Appeal  Board  to  due  process  and  natural  justice  matters  which  I  believe  is  probably  what  the 
Grange  Committee  had  in  mind.  Since  Mr.  Justice  Grange  worries  abo.it  the  way  the  cases  seem  to 
Ming  the  courts  in  more  than  he  had  anticipated,  then  he  could  well  live  with  the  views  that  Mi. 
Willi  .'mi  put  forth. 

!■  v.ins  to  me.  though,  a  matter  of  some  importance      »f  there  is?  *i>  crinois'n  '"»f  the  ren:>ri  a;u' 
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of  the  Act  -  that  somehow  after  pointing  out  the  criteria  that  play  or  should  play  a  part  in  whether  or 
not  privileges  are  given,  everyone  backed  off  and  did  not  say  that  these  were  proper  criteria  to  take 
into  account  and  that  one  criterion  is  more  important  than  another,  and  so  on.  We  are  left  hoping  for 
a  common  law  to  be  developed  by  the  Hospital  Appeal  Board  or  at  least  relying  on  their  wisdom  in 
some  way  or  another  to  devise  the  right  percentage  of  importance  to  attach  to  the  various  criteria.  I 
think  the  time  may  be  too  short  to  leave  that  to  the  Hospital  Appeal  Board.  There  are  going  to  be 
problems  coming  up  that  will  not  wait  for  a  common  law  working-out  of  which  criteria  should  be 
given  weight  and  how  much  weight  each  should  be  given. 

Let  me  look  at  two  or  three  of  the  principal  criteria  that  have  been  mentioned.  The  most  obvious 
one  is  competence  which  everyone  can  agree  on.  The  public  and  the  patients  deserve  a  competent 
hospital  staff  and  the  members  of  the  staff  themselves  deserve  competent  colleagues.  I  would  suggest 
to  you  it  is  not  merely  a  patient  problem  as  it  is  sometimes  put,  but  quite  likely  in  the  not  too  distant 
future  legally  will  be  a  liability  problem  to  Hospital  Boards.  In  other  common  law  jurisdictions  there 
has  been  a  development  towards  looking  to  the  Hospital  Board  itself  for  failure  to  screen  the  original 
staff  appointments  properly  when  some  patient  has  a  complaint  at  the  end  of  the  process,  that  they 
got  less  than  the  treatment  they  deserved.  It  would  not  surprise  me  to  see  some  common  law  direction 
in  our  jurisdiction  of  that  sort.  This  of  course  means  it  is  all  the  more  important  that  the  Board  is  able 
to  control  who  gets  on  their  staff. 

The  second  criteria  that  keeps  getting  fed  into  the  mill,  is  the  "personality  factor",  what  I  think 
might  be  termed  the  SOB  factor.  I  suppose  there  is  no  reason  to  expect  greater  amounts  of  SOB's  in 
the  future  than  in  the  past  so  it  is  not  a  new  problem  that  is  going  to  come  up.  If  people  would  attack 
the  propriety  of  taking  into  account  the  personality  of  the  individual  applicant  for  privileges,  talking 
about  him  as  a  nasty  or  lovable  person  or  a  team  worker  -  I  have  even  discovered  in  the  groves  of 
academe  there  are  some  SOB's  I  would  not  like  to  have  on  my  faculty  -  and  one  reads  all  the 
literature  about  the  team  approach  going  on  in  hospitals  and  the  medical  environment,  then  it  seems 
to  me  all  the  more  legitimate  that  some  way  or  another  that  factor  can  be  taken  into  account.  These 
are  not  people  who  are  going  to  be  appointed  to  situations  where  they  do  not  interact  with  their 
colleagues  or  where  interactions  with  their  colleagues  are  unimportant  as  to  how  well  the  hospital  runs 
or  the  institution  runs.  If  I  as  a  doctor  can  avoid  dealing  with  Dr.  X  who  suffers  from  the  SOB  factor, 
everybody  else  in  the  hospital,  the  nurses,  technicians  and  so  on  are  going  to  be  afflicted  by  him  and 
this  is  likely  to  cause  problems  in  the  patient  treatment  within  the  hospital. 

Another  valid  point  is  the  numbers  argument.  Mr.  Justice  Grange  remarked  that  hospitals  are  for 
patients,  but  that  is  being  contorted  to  mean  that  patients  are  being  denied  their  right  to  hospital 
entry  if  the  doctor  of  their  choice  does  not  have  privileges  in  the  hospital  closest  to  the  patient's 
home.  The  proponents  of  the  open  privilege  position  are  entitled  to  use  whatever  rhetoric  they  can  to 
embellish  their  case.  I  question  whether  it  necessarily  means  that  the  patient  is  going  to  be  denied  a 
competent  medical  treatment  in  his  locality  even  if  his  doctor  cannot  get  privileges  in  the  local 
hospital.  What  I  think  the  proponents  of  that  argument  are  saying  is  that  every  doctor  has  a  right  to 
choose  wherever  he  wishes  to  practice  free  from  the  practical  reality  of  whether  adequate  public 
i-icilities,  i.e.  hospital  space,  exists  for  him  to  successfully  carry  on  that  practice. 

I  suppose  a  strong  case  can  be  made  that  the  "no  place  at  the  inn"  reason  for  rejection  is  a  bad 
one  if  it  is  taken  in  the  sense  that  there  are  enough  of  us  already  on  the  staff,  cutting  up  the  pie  of 
those  who  suffer  from  any  particular  malady,  and  we  don't  need  another  one  in  the  group  or  we  will 
all  suffer  economically.  However,  it  seems  to  me  that  it  is  not  necessarily  an  unsupportable  position. 
We  have  all  kinds  of  professions  in  this  province  right  now,  from  truckers  to  tobacco  farmers,  to  which 
entry  is  restricted  in  one  way  or  another,  as  a  matter  of  good  public  policy,  with  the  object  in  mind 
that  those  who  are  already  in  should  be  protected,  from  severe  additional  economic  competition. 

I  would  not  want  particularly  to  argue  the  case  in  favour  of  that  as  the  interpretation.  It  can  have 
another  meaning,  i.e.  that  the  physical  facilities  of  the  particular  hospital  in  question  simply  do  not 
have  room  for  any  more  medical  bodies  to  be  running  around  the  place.  I  am  given  to  understand  that 
that   may    not    be    the   meaning  of  the   numbers   problem   today,   but   tomorrow,   if  my  reading  of 
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demographic  items  is  correct,  we  are  going  to  continue  to  have  a  more  or  less  steady  population  bas« 
in  this  country  and  province  and  we  are  inevitably  going  to  have  an  increasing  population  of  doctoi 
even  though  I  gather  there  are  some  efforts  to  cut  off  intake  from  abroad.  The  medical  profession 
think,  is  like  the  legal  profession,  probably  thrue-quarters  of  the  doctors  today  who  are  in  practice  a 
people  under  the  age  of  45  and  they  aren't  going  to  disappear  all  that  quickly  and  there  are 
increasing  number  of  people  coming  out  of  medical  schools.  Clearly  then  the  no  room  numbe 
optimum  numbers  problem  will  be  in  terms  of  "We  are  using  this  plant  at  full  capacity,  there  isn't  a; 
more  room  for  you  when  you  apply,"  a  problem  that  is  going  to  increase  in  the  not  so  distant  futu 
Presumably  the  province  has  no  intention  of  adding  any  physical  facilities,  at  least  certainly  n 
on  a  basis  that  it  is  owed  to  every  doctor  who  has  graduated  or  is  in  a  particular  specialty  to  make 
physical  space  available  to  him.  So  I  think  there  will  come  in  greater  numbers  rejection  cases  a 
probably  many  more  situations  where  people  go  to  the  Appeal  Board.  That  being  the  case,  it  seems 
me  it  would  be  helpful  if  the  statute  somewhere  told  us  whether  these  are  proper  criteria  to  take  in 
account  or  not  and  did  not  simply  leave  it  to  a  working  out  of  a  common  law  of  proper  criteria  befc 
the  Appeal  Board. 

Mr.  Sharpe:    Dr.  Sawyer  is  doing  double  duty  today.  Have  you  anything  to  add? 

Dr.  Sawyer:  I  am  at  an  age  where  perhaps  I  can  be  a  little  philosophical  for  a  moment.  In  the  y 
1949  I  was  asked  by  the  Board  of  Directors  of  the  Ontario  Medical  Association  to  chair  the 
Committee  on  Medical  Staff  Privileges.  At  that  time  there  were  very  few  hospitals  that  had  medi 
staff  by-laws  and  we  had  to  scout  around  to  find  some  and  use  them  as  a  sort  of  model. 

Contrary  to  what  Mr.  Williston  said,  and  I  think  it  was  true  in  that  day,  doctors  generally  had 
difficulty  in  getting  hospital  privileges  in  the  community  in  which  they  were  practising.  The  objec 
the  exercise  I  was  asked  to  perform  with  my  committee,  was  to  regularize  what  had  been  going  on  i 
some  sort  of  a  system  that  the  doctors  could  use  to  screen  initial  applications.  More  particularly, 
interest  was  in  the  granting  of  privileges  and  methods  whereby  hospitals  might  give  privileges  to 
various  doctors  on  their  staff. 

There  was  no  problem  across  the  province  so  far  as  community  hospitals  were  concerned, 
that  was  all  we  were  interested  in.  We  did  not  touch  University  hospitals,  which  had  partici 
problems.  We  drafted  by-laws  for  intermediate  and  small  hospitals  and  I  think  perhaps  it  is  true  to 
that  across  the  province  generally  there  are  not  many  problems  with  hospital  privileges.  If  a  doc 
goes  to  a  community  he  usually  gets  privileges  in  the  community  hospital.  He  may  not  be  happy  v 
the  privileges  he  gets,  but  he  usually  gets  them. 

What  then  has  been  the  growing  problem  over  the  last  25  years?  If  you  look  at  the  cases  that  ri 
come  before  the  Hospital  Appeal  Board,  they  involve  a  particular  type  of  hospital,  by  and  l< 
hospitals  that  have  been  built  in  the  last  25  years  around  the  periphery  of  the  large  metropolitan  a 
They  are  not  really  community  hospitals. 

If  you  look  at  the  way  they  were  set  up,  the  Board  of  Governors  was  chosen  initially  becau 
was  hoped  they  would  be  able  to  raise  money  for  the  hospital.  They  were  not  necessarily  resident) 
the  community  in  which  the  hospital  was  situated.  When  they  set  up  the  medical  staff,  they  impo 
doctors  from  the  downtown  University  hospitals  so  that  they  were  not  really  members  of 
community  around  which  the  hospital  was  situated.  More  than  that,  I  think  these  hospitals  had  a  I 
difficulty  in  deciding  what  their  role  was.  The  ordinary  hospital  in  a  community  outside  of  a  I 
metropolitan  area  is  there  to  serve  the  needs  of  the  people,  the  Board  of  Governors  are  chosen 
that  area,  the  medical  staff  from  the  staff  around  that  area  and  they  know  the  role  and  function 
needs  of  the  hospital. 

I  am  not  too  sure  that  the  hospitals  where  the  problems  have  arisen  have  a  community  intere 
their  role.  As  I  view  it.  and  I  could  be  wrong,  part  of  it  is  to  serve  people  in  the  community  and  pa 
it  is  to  be  a  referral  centre  much  like  the  University  hospitals  from  which  much  of  their  >raf{ 
recruited.  This  leads  to  questions  of  static,  and  o\'  excellence,  and  to  seckins  out  doctors 
particular  skill-)  to  till  certain  positions.  I  do  not  know  what  the  answer  is  b:  I  if  seems  to  me  ti'.at 
is  one  of  the  problems. 
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I  have  a  couple  of  other  comments  to  make,  because  I  have  listened  to  discussions  about  hospital 
privileges  for  25  years  or  more  and  I  have  heard  the  same  things  said  many  times,  but  there  are  some 
questions  that  I  have  had  that  I  do  not  quite  understand.  Some  of  them  arose  out  of  the  initial  report 
that  we  wrote.  We  had  courtesy  privileges  for  instance  and  we  looked  at  courtesy  privileges  in  those 
days  largely  as  doctors  who  were  practising  in  outlying  communities  from  the  centre  where  they  could 
not  always  get  in  to  see  their  patients  in  an  emergency.  They  had  to  have  some  doctor  in  the  town 
signify  his  willingness  to  be  on  call  if  his  patients  needed  attention.  It  was  difficult  for  them  to  attend 
hospital  rounds  and  the  meetings  that  Mr.  Porter  spoke  about.  Then  there  developed  a  system 
involving  an  inner  group  of  active  doctors  and  the  courtesy  staff  could  not  have  votes  or  hold  any 
office. 

It  seems  to  me  that  if  the  Board  of  a  hospital  wants  advice  from  the  medical  staff,  they  should 
get  it  from  the  whole  medical  staff.  For  instance,  a  problem  you  have  in  some  hospitals  is  the 
allocation  of  beds.  If  a  man  has  not  a  vote  and  does  not  hold  office,  how  does  he  get  his  legitimate 
complaint  before  the  Board  of  Governors  and  have  it  heard  in  an  understanding  sort  of  a  fashion? 

For  my  sins  this  year  I  am  studying  administrative  law  and  we  have  been  considering  the  question 
of  natural  justice  and  going  over  the  cases.  Those  interested  might  read  a  couple  of  cases  with  which 
Mr.  Justice  Holland  was  associated.  One  is  Re  Cardinal  and  the  Commissioners  of  Police  of  Cornwall, 
[(1974)  42  D.L.R.  (3d)  323]  in  which  he  gave  the  majority  opinion  of  the  court,  and  the  other  is  Re 
Robertson,  [(1974)  1  O.R.  (2d)  548]  in  which  he  strongly  dissented.  He  gathers  up  in  the  former  the 
cases  that  have  touched  on  this  subject,  such  us  Ridge  v.  Baldwin, [[  1964]  A.C.  40]  which  talks  about 
one  of  the  rights  under  natural  justice  being  the  right  to  be  heard  by  an  unbiased  Tribunal.  When  you 
look  at  the  composition  of  the  Hospital  Appeal  Board  you  wonder  what  test  to  use  to  determine  bias, 
whether  you  use  the  real  likelihood  test  or  the  reasonable  suspicion  test,  whether  the  ordinary  person 
would  feel  that  a  doctor  going  before  that  Board  was  going  before  an  unbiased  Tribunal. 

As  Mr.  Justice  Grange  has  pointed  out,  in  the  four  actual  cases,  two  went  each  way.  I  do  not 
suggest  that  justice  has  not  been  done  by  that  Board  but  I  wonder  if  it  has  seemed  to  be  done.  It  seems 
to  me  that  perhaps  the  function  of  the  Hospital  Appeal  Board  should  be  to  make  sure  that  the 
decisions  are  in  the  public  interest  and  I  am  not  too  sure,  with  respect,  that  you  need  a  lot  of  expertise 
to  sit  and  listen  to  the  case  put  up  by  one  side  and  the  case  put  up  by  the  other  and  decide  in  the 
public  interest  of  the  hospital  that  is  serving  that  community. 


-  45  - 


PANEL  DISCUSSION  -  HOSPITAL  PRIVILEGES 

Panellists:  The  Honourable  Mr.  Justice  Grange 

Dr.  Glenn  Sawyer 
Professor  R.J.  Gray 
Julian  Porter,  Barrister 
Walter  Williston,  Q.C. 
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Mr.  Sharpe:  We  begin  our  questions  with  one  directed  to  Mr.  Justice  Grange.  It  asks,  to  what  extent 
have  the  amendments  to  The  Public  Hospitals  Act  reflected  your  committee's  recommendations  and 
what  changes  to  these  would  you  now  like  to  see? 

Mr.  Justice  Grange:  1  do  not  know.  I  mentioned  in  that  long  speech  of  mine  that  there  were  a  couple 
of  things  I  did  not  know.  I  have  a  tendency  to  close  a  file  when  the  matter  is  completed. 

I  would  like  to  say  something  in  reply  to  Dr.  Sawyer  because  it  bears  on  this  question  slightly, 
that  is  the  composition  of  the  Appeal  Board.  I  think  the  draftsmen  were  faced  with  a  difficult 
problem. 

We  decided  that  there  had  to  be  some  medical  expertise  on  this  question.  The  last  thing  in  the 
world  we  wanted  was  to  have  people  who  were  representative  of  some  school  of  thought,  that  is  the 
Hospital  Board. 

In  fact  it  happened  that  almost  all  the  members  turned  out  to  be  either  members  or  former 
members  of  the  Boards  of  Trustees  of  hospitals.  I  think  that  that  was  a  mistake.  I  may  be  wrong,  I  do 
not  suggest  for  a  moment  that  they  have  been  unfair,  but  as  Dr.  Sawyer  says,  it  does  not  look  right 
and  should  not  have  been  done.  I  think  it  may  have  been  done  to  appease  the  hospitals  who  were  the 
people  who  were  least  likely  to  be  satisfied  with  the  report  because  some  of  their  power  was  being 
taken  away  from  them. 

We  were  very  anxious  to  preserve  and  to  strengthen  the  power  of  the  Boards  of  Trustees  and  to 
that  extent  I  agree  with  Mr.  Williston,  let  us  by  all  means  if  possible  end  it  at  that  point.  But  like  Mr. 
Porter  I  agree  it  is  almost  impossible  to  envision  a  situation  where  the  Board  of  Trustees  will  not  rely 
upon  their  own  experts  and  Advisory  Committee.  That  is  the  reason  why  we  had  the  Hospital  Appeal 
Board. 

I  hate  counsel  who  don't  answer  a  question.  I  don't  think  I  answered  yours. 

Mr.  Sharpe:  The  next  question  is  directed  to  Mr.  Porter.  Should  an  abrasive  personality  be  sufficient 
finding  to  prevent  an  otherwise  qualified  physician  from  obtaining  a  hospital  appointment? 

Mr.  Porter:  I  don't  know.  Like  Mr.  Justice  Grange  I  am  going  to  wander,  but  I  would  have  thought 
Dr.  Sawyer,  after  three  years  of  law  school,  would  have  had  a  greater  discipline.  I  am  sorry  to  see  he 
has  retreated  to  the  usual  medical  fuzziness.  However,  it  may  make  him  a  better  advocate. 

You  know  the  whole  point,  and  the  Grange  Commission  saw  it  and  only  a  few  people  would  try 
to  challenge  this,  the  procedure  was  for  the  few,  for  the  very  particular.  If  I  could  use  an  analogy,  if 
tomorrow  a  student  could  apply  as  of  right  for  a  position  in  a  large  law  firm  and  had  to  be  accepted 
after  a  hearing,  can  you  imagine  the  young,  recent  graduate  who  had  been  turned  down  by  Blake. 
Cassels  &  Graydon,  then  deciding  he  would  go  through  two  hearings  and  argue  under  all  that  publicity 
that  he  should  be  admitted? 

It  usually  requires  somebody  who  has  an  abrasive  personality  to  try  it  in  the  first  place.  Mr. 
Gray  uses  the  SOB  concept.  I  assume  that  means  "Son  of  a  Bitch".  More  accurately,  the  thing  that 
upsets  other  people  on  staff  is  not  the  SOB  but  the  45-year-old  jerk.  It  h>  true  that  people  on  the 
Medical  Advisory  Committee  have  no  experience  in  handling  personalities  and  interviewing  people. 
That  requires  enormous  training  and  the  kind  of  person  who  is  going  to  take  the  appeal  is  by  his  very 
nature  going  to  be  abrasive. 

Such  a  personality  is  going  to  cause  problems  all  though  the  hospital.  But  1  do  not  know  how  you 
quantify  abrasiveness. 

Dr.  Sawyer:     May  I  throw  in  a  fuzzy  thought? 

Having  talked  to  people  on  the  Executive  Committees  ol'  borne  of  these  hospital,  where  they 
have  had  problems,  it  is  very  interesting  to  find  that  you  cannot  get  a  single  doctor  to  say  that  a 
doctor  should  not  have  privileges  in  some  hospital,  just  that  they  should  not  have  privileges  in  their 
particular  hospital. 

Now  my  point  is  this,  that  some  or'  the  hoipuais  to  which  they  would  consign  these  doctor*  jre 
not  as  sophisticated  :.:c  hospitals  to  which  the\  luve  upp'ie  !  ..  id  it  might  be  much  n.ore  uinieuit 
'  i  a  small  ho^pitj  .  handle  an  abrasive  personality  than  ir  \  <  uid  for  ;.>«ne  of  the  larger,  mo:; 
•i  phisticated  hospital  .  -  '? 
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Mr.  Sharpe:  Our  next  question  is  directed  to  Mr.  Justice  Grange.  What  do  you  see  as  the  future  role 
of  the  court  in  reviewing  the  findings  of  the  Hospital  Appeal  Board? 

Mr.  Justice  Grange:  In  a  word,  nil.  I  think  that  we  have  enough  appellant  procedure  already. 
Obviously  the  court  has  to  make  sure  that  the  Act  is  followed.  Whatever  the  Act  requires  to  be  done  is 
done;  if  it  is  done  and  the  Hospital  Appeal  Board  reaches  a  decision  that  should  be  the  end  of  it.  That 
is,  on  a  question  of  fact,  there  should  be  no  appeal. 

Mr.  Williston  goes  back  one  step  further  and  says  there  should  be  nothing  after  the  Board  of 
Trustees  of  the  hospital.  I  wondered  what  had  happened  when  this  extra  appeal  went  in  and  I  reached 
the  conclusion  rightly  or  wrongly  that  it  just  cements  my  ideas  that  this  province  has  not  for  many 
years  been  run  by  the  government  or  by  the  opposition  or  by  the  civil  servants  or  by  anybody  else.  It 
has  been  run  and  I  am  sure  run  well  by  James  Chalmers  McRuer  and  "The  Globe  &  Mail". 

Mr.  Porter:  Everybody  in  the  legislative  committee  is  in  love  with  James  Chalmers  McRuer  and  if  you 
stand  up  in  front  of  them  and  say  James  Chalmers  McRuer  is  not  the  Bible,  he  might  have  been  wrong, 
as  a  judge,  it  seems  a  lot  of  things  changed  after  he  became  Commissioner,  they  react  violently  against 
you  and  you  lose  any  argument  you  make. 

You  know,  Mr.  Justice  Grange  is  right.  There  are  more  Boards  and  more  Tribunals  that  are 
leading  on  to  the  valley  of  their  lordships  than  you  will  ever  believe. 

Mr.  Sharpe:  Mr.  Williston,  what  ramifications  do  you  see  from  the  point  of  view  of  liability  of  a 
hospital  for  negligence  of  a  doctor  when  that  doctor  is  placed  on  the  staff  by  order  of  the  Hospital 
Appeal  Board,  overruling  the  decision  of  the  Board  of  Governors  of  the  hospital? 

Mr.  Williston:  I  don't  think  it  would  make  any  difference.  The  chances  are  that  the  fact  that  he  is  a 
member  of  the  courtesy  staff  would  not  make  him  a  servant  or  agent  of  the  hospital  in  performing  an 
operation.  I  do  not  think  the  means  by  which  he  is  appointed,  even  if  he  was  made  a  direct  servant  of 
the  hospital,  could  be  taken  into  consideration. 

Mr.  Sharpe:    Professor  Gray,  anything  to  add  to  that? 

Prof.  Gray:  I  referred  to  that  problem  earlier.  There  are  cases  down  in  the  U.S.  where  courts  have 
somehow  got  past  the  notion  that  doctors,  although  they  are  members  of  the  staff  when  they  are 
performing  their  work  as  doctors,  are  ordinarily  independent  contractors  in  legal  terms.  Therefore, 
liability  does  not  ordinarily  flow  through  to  the  hospital  for  their  errors  and  omissions.  That  might  be 
something  that  will  be  taken  up  by  our  courts. 

In  regard  to  the  specific  situation  where  the  Board  of  Trustees  approves  somebody  that  should 
have  been  screened  better,  I  would  think  in  our  jurisprudence  that  liability  would  fall  on  the  Hospital 
Board  for  failure  to  do  its  screening  job  properly,  which  is  not  the  law  now  as  I  understand  it. 

If  they  had  been  forced  to  take  somebody  that  they  thought  was  not  up  to  their  competence 
levels,  maybe  they  could  go  back  and  sue  the  Chairman  of  the  Hospital  Appeal  Board.  There  should  be 
some  kind  of  an  out  for  a  hospital  if  they  were  taxed  that  they  had  somehow  allowed  a  less  than 
competent  person  to  have  staff  privileges,  when  they  obviously  had  been  refused  in  the  first  place. 

Dr.  Sawyer:  If  you  are  going  to  get  into  the  theoretical,  look  at  the  other  question  of  the  patient  who 
has  been  going  to  a  doctor,  gets  into  a  serious  problem,  the  ambulance,  as  is  its  wont,  takes  him  to  the 
nearest  hospital,  the  patient  asks  for  his  own  physician,  the  hospital  says  sorry,  this  physician  is  not  on 
our  staff.  If  the  treatment  given  at  the  hospital  turns  out  badly,  can  the  patient  sue  the  hospital 
because  the  hospital  refused  to  let  him  have  his  own  doctor  in  an  emergency  situation? 

Mr.  Sharpe:  One  final  question  for  Mr.  Williston.  In  view  of  comments  made  earlier  that  the  decision 
of  the  Hospital  Board  will  seldom  differ  from  the  recommendation  of  the  Medical  Advisory 
Committee,  is  the  right  to  a  hearing  at  the  Board  of  Trustee  level  an  empty  right  in  your  view? 

Mr.  Williston:  I  do  not  in  any  way  agree  with  the  premise  on  which  the  question  was  based  and  my 
experience  has  been  the  exact  opposite  to  that  of  Mr.  Porter.  I  have  been  consulted  many  times  by  the 
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Boards  and  I  have  found  them  extremely  interested  in  the  rights  of  the  hospital  and  very  conscious 
about  the  application  before  them.  They  do  not  rubberstamp  their  Advisory  Committee  but  the  whole 
procedure  makes  that  Advisory  Committee  look  very  carefully  before  they  turn  somebody  down 
because  they  know  they  are  no  longer  going  to  be  rubberstamped.  My  experience  with  Hospital  Boards 
has  been  the  exact  opposite  of  what  Mr.  Grange  expected  and  what  Mr.  Porter  interprets. 

Mr.  Sharpe:    Thank  you,  gentlemen,  for  participating  in  the  panel  today. 

We  now  come  to  the  final  portion  of  our  programme,  the  field  of  Law  and  Psychiatry,  which  has 
been  assuming  greater  importance  within  the  last  few  years.  We  have  a  very  distinguished  panel  of 
experts  in  the  field. 

Our  first  speaker,  Mr.  Justice  Haines,  was  called  to  the  Bar  in  1930  and  was  made  a  Queen's 
Counsel  in  1942.  He  was  associate  professor  of  Trial  Procedure  at  the  University  of  Toronto  Law 
School  for  13  years,  was  elected  a  Bencher  of  the  Law  Society  of  Upper  Canada  in  1951  and 
continued  as  a  Bencher  until  appointed  to  the  Supreme  Court  of  Ontario  in  iNovember  of  1962.  He  is 
the  former  Dean  of  the  International  Academy  of  Trial  Lawyers,  a  past  president  of  the  Toronto 
Medical  Legal  Association  and  now  honorary  president. 

He  has  held  the  position  of  Ontario  president,  chairman  of  the  insurance  section,  chairman  of  the 
Public  Relations  Committee  and  chairman  of  the  Medical  Legal  Committee  of  the  Canadian  Bar 
Association.  He  is  an  honorary  fellow  of  the  Academy  of  Medicine  of  Toronto  and  he  is  the  only 
Canadian  member  of  the  American  Law  Institute.  He  is  an  honorary  life  member  of  the  Toronto 
Academy  of  Medicine  and  honorary  life  member  of  the  Ontario  Medical  Association  and  the  Ontario 
Psychiatric  Association.  As  well,  Mr.  Justice  Haines  is  chairman  of  the  Lieutenant  Governors'  Advisory 
Review  Board. 
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February  19,  1979. 

The  Honourable  R.  Roy  McMurtry, 
Attorney- General, 
18  King  Street  East, 
Toronto,  Ontario. 

Dear  Sir: 

As  I  am  sure  you  are  no  doubt  aware,  the 
Select  Committee  on  the  Ombudsman  has  recently 
released  its  Fifth  Report.   The  Board  has  some 
concerns  with  respect  to  certain  recommendations 
contained  in  that  report  and  I  have  been  instructed 
to  seek  an  opinion. 

One  of  the  primary  areas  of  concern  is 
with  Recommendations  29  and  37  (copies  attached). 

The  Board  is  concerned  with  the 
implication  of  implementing  these  specific 
recommendations . 

Section  74  subsection  1  of  The  Workmen's 
Compensation  Act  sets  out  the  general  jurisdiction 
of  the  Board: 

"The  Board  has  exclusive  jurisdiction  to  examine 
into,  hear  and  determine  all  matters  and 
questions  arising  under  this  Part  and  as  to  any 
matter  or  thing  in  respect  of  which  any  power, 
authority  or  discretion  is  conferred  upon  the 
Board,  and  theaction  or  decision  of  the  Board 
thereon  is  final  and  conclusive  and  is  not  open 
to  question  or  review  in  any  court  and  no 
proceedings  by  or  before  the  Board  shall  be 
restrained  oy  injunction,  prohibition  or  other 
process  or  proceeding  in  any  court  or  be  remov- 
able by  application  for  judicial  review  or 
otherwise  into  any  court." 

Section  75  empowers  the  Board  to 
reconsider.   The  section  reads  as  follows: 
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"The  Board  may,  at  any  time  if  it  considers  it 
advisable  to  do  so,  reconsider  any  decision, 
order,  declaration  or  ruling  made  by  it  and 
vary,  amend  or  revoke  such  decision,  order, 
declaration  or  ruling." 

The  concerns  of  the  Board  are  as  follows: 

(1)  If  the  Board  does  not  believe  that  it  should 
properly  change  a  decision,  does  the  Board 
have  the  authority  to  reject  the  recommend- 
ation? 

(2)  If  the  Board  does  not  have  the  authority  to 
reject  the  recommendation,  can  it  subsequently 
entertain  an  application  under  section  75  by 
an  interested  party? 

(3)  If  the  Ombudsman  acts  on  his  own  motion  under 
section  15  (2)  of  the  Ombudsman  Act  rather 
than  on  complaint  of  a  party  and  his 
recommendations  are  upheld  by  the  Committee, 
the  Board  is  concerned  with  the  recommendations' 
interaction   with  the  appeals  system  in  that 
there  is  no  appeal  to  deal  with,  but  persons 
ordinarily  parties  to  a  hearing  will  be 
adversely  affected  by  the  implementation  of  the 
recommendation.   The  Board  is  also  concerned 
that  a  court  might  well  find  that  the  par Ly 
adversely  affected  had  been  denied  natural 
justice . 

(4)  ,If  the  Board  feels  there  is  merit  in  the 
recommendation,  is  it  bound  to  grant  a  hearing 
to  any  party  who  might  be  adversely  affected 
by  the  recommendation ,  and  if  the  Board  holds 
such  a  hearing  and  reaches  a  conclusion 
different  from  the  recommendation,  which  does 
it  implement  -  its  conclusion  or  the 
Committee's  recommendation? 

Yours  very  truly, 


WRR/GMW 
Enc. 
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The  Workmen's  Compensation  Board 

2  Bloor  Street  East,  Toronto,  Ontario  M4W  3C3  Telephone  (416)  965-81 

6.  W.  Reed,  Q.C.  March  30,    1979 

Vice-Chairman  of  Appeals 


r   i  — ^ 


Mr.    J.   Bell 

Counsel  |  A:  3     3 

Select  Committee  on  the  Ombudsman         ' 

c/0  Shibley,    Righton  &  McCutcheon 

Barristers  |  A  \z  :: 

401  Bay  Street 

Toronto,   Ontario 


Dear  Mr.   Bell, 

Re:        Recommendations  29  &  37  of  the  Select 
Committee's  Fifth  Report. 

You  will  recall  that  in  connection  with  the  above 
recommendations,   the  Board  filed  with  the  Committee  a 
copy  of  a  letter  addressed  to  the  Attorney  General  and 
dated  February  19,    1979.  The  opinion  of  the  Attorney 

General  was  received  yesterday  by  the  Board's  Solicitor 
and  General  Counsel. 

In  accordance  with  our  undertaking  to  the  Committee 
I  am  enclosing  a  copy  of  that  opinion  for  your  information, 

Yours  sincerely, 

n 


Ji^y' 


GWR/eb 
Encl: 
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Ministry  of  the 

Attorney 

General 


416/965-1664 


18  King  Street  East 
Toronto  Ontario 
M5C  1C5 


March  15,  1979 


Mr.  W.  R.  Riddell 

Solicitor  and  General  Counsel 

The  Workmen's  Compensation  Board 

2  Bloor  Street  East 

Toronto,  Ontario 

M4W  3C3 

Dear  Mr.  Riddell: 

I  wish  to  acknowledge  your  letter  of  February  19,  1979 
regarding  the  Fifth  Report  of  the  Select  Committee 
on  the  Ombudsman. 


In  your  letter  you  indicate  four  concerns  of  the  Board. 
The  following  are  my  comments  with  regard  to  these 
concerns . 

The  Select  Committee's  terms  of  reference  empower  it 
to  review  the  Ombudsman's  reports,  report  thereon  to 
the  Legislature  and  make  recommendations  which  the 
Committee  deems  appropriate.   Therefore,  with  regard 
to  your  first  question,  the  Committee's  recommendations 
concerning  decisions  of  the  Workmen's  Compensation 
Board  are  not  binding  on  the  Board.   The  recommendations 
of  the  Committee  must  be  implemented  by  legislation  or 
by  the  Board  itself.   The  Board  may  determine  that  it 
should  not  comply  with  a  recommendation  of  the  Committee, 

Since  my  answer  to  your  first  question  indicates  tnat 
the  Board  has  some  discretion  as  to  how  or  whether  it 
will  implement  the  Committee's  recommendations,  your 
second  question  does  not  require  a  response. 

I  am  advised  by  my  Crown  Law  Officers  that  the  situation 
you  refer  to  in  your  third  question  has  not  arisen  in 
fact.   If  such  a  situation  arises,  a  determination  of 
the  Board's  position  should  be  made  at  that  time  having 
regard  to  the  particular  circumstances  of  the  case. 
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If  the  Board  intends  to  give  effect  to  a  recommendation 
of  the  Committee  in  respect  of  a  particular  decision, 
the  Board  must  reconsider  its  original  decision  under 
the  terms  of  the  Workmen's  Compensation  Act.   Presumably, 
this  will  be  done  under  section  75  of  the  Act.   The  rules 
of  natural  justice  and/or  the  provisions  of  the  Statutory 
Procedure  Act,  which  ordinarily  apply  to  action  taken 
pursuant  to  section  75,  will  apply  in  a  case  reconsidered 
as  a  result  of  the  Select  Committee's  recommendations. 


Yours  verytruly, 


R.  Roy 
Attorney 
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The  Workmen's  Compensation  Board 

2  Bloor  Street  East,  Toronto,  Ontario  M4W  3C3 


Telephone  (416)  965-8920 


6.  W.  Reed,  Q.C. 

Vice-Chairman  of  Appeals 


April  12,    1979 


Mr.    J.   Bell 

Counsel 

Select  Committee  on  the  Ombudsman 

c/o   Shibley,    Righton  &:  McCutcheon 

401  Bay  Street 

Toronto,    Ontario 


Dear  Mr.   Bell, 


re:         Recommendations  29  and  37  of  the  Select 
Committee's  Fifth  Report 

At  its  meeting  on  April  10,    1979,    the  Corporate 
Board  discussed  the  opinion  of  the  Attorney  General 
dated  March  15,    1979.         Recommendations  29  and  37  of 
the  Select  Committee's  Fifth  Report  were  also  considered. 

It  was  the  decision  of  the  Board  that  the  Appeal 
Board  panel  decision  dealt  -with  in  Recommendation  29 
should  be  reconsidered  pursuant  to  the  provisions  of 
Section  75  of  The  Workmen's  Compensation  Act.       The 
file  will  accordingly  be  referred  to  a  new  Appeal  Board 
panel  for  reconsideration. 

It  -was  the  further  decision  of  the  Board  that 
Recommendation  37  not  be  accepted  by  the  Board. 

Yours  very  truly, 


GWR/eb 
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SCHEDULE  "6" 


SUMMARY  OF  RECOMMENDATIONS 
CONTAINED  IN  THIS  REPORT 


1.  Accordingly,  the  Committee  recommends  that  the  Ministry  of  Health 
consider  what  changes  should  be  made  to  The  Public  Hospitals  Act  and 
Section  W7  in  particular,  including  changes  in  the  quorum  provisions  and  length  of 
membership  respecting  the  Hospital  Appeal  Board,  to  give  better  effect  to  the 
principle  of  a  widely  distributed  membership  of  the  Hospital  Appeal  Board. 
Further,  the  Ministry  of  Health  cause  an  inquiry  to  be  made  into  the  provisions 
of  The  Public  Hospitals  Act  to  identify  and  to  correct  any  acts  flowing  from 
Sections  kk  to  50  of  the  Act  which  may  be  improperly  discriminatory.   (Page  12) 

2.  The  Committee  therefore  recommends  that  the  Legislature  require 
The  Workmen's  Compensation  Board  to  implement  the  recommendations  of  the 
Ombudsman  made  pursuant  to  Section  22(3)  of  The  Ombudsman  Act  made  to  The 
Workmen's  Compensation  Board  in  Complaint  No.  76  as  reported  in  his  Fourth 
Report  to  the  Legislature  by  granting  the  complainant  in  question  entitlement  to 
the  sum  necessary  to  purchase  the  commercial  type  heating  lamp  which  has 
previously  been  requested.   (Pages  15-16) 

3.  The  Committee  recommends  that  the  Legislature  require  The 
Workmen's  Compensation  Board  to  implement  the  recommendation  of  the 
Ombudsman  made  to  The  Workmen's  Compensation  Board  pursuant  to  Section 
22(3)  of  The  Ombudsman  Act  in  Complaint  No.  79  of  his  Fourth  Report  by 
reconsidering  its  Appeal  Board  decision  of  March  4,  1976  and  granting  entitle- 
ment to  the  complainant  on  the  basis  of  an  aggravation  of  a  pre-existing  back 
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disability,  to  temporary  total  disability  benefits  from  September  k,  1974  until 
such  time  as  it  is  established  that  the  complainant  was  medically  fit  to  return  to 
employment  within  the  complainant's  capabilities.   (Page  16) 

k.  Accordingly,  this  Committee  recommends  that  The  Workmen's  Com- 

pensation Board  increase  the  complainant's  temporary  partial  disability  beyond 
50%  for  the  period  March  2nd,  1968  to  May  22nd,  1968  by  an  amount  determined 
by  the  Board  to  be  appropriate  in  the  circumstances.   (Page  20) 

5.  The  Committee  therefore  recommends  that  The  Workmen's  Compen- 
sation Board  implement  the  Ombudsman's  recommendation  by  awarding  the 
complainant  a  permanent  disability  award  which  would  more  adequately  reflect 
the  prevailing  medical  opinions  as  to  the  permanent  disability  resulting  from  the 
two  compensable  accidents.  In  making  this  recommendation,  the  Committee  is 
of  the  opinion  that  this  disability  award  should  be  something  in  excess  of  20%. 
(Page  22) 

6.  Accordingly,  the  Committee  recommends  that  The  Workmen's  Com- 
pensation Board  implement  the  Ombudsman's  recommendation  by  awarding 
entitlement  to  the  complainant  for  the  period  of  disability  commencing  June, 
1973  and  ending  March,  1975.   (Page  23) 

7.  The  Committee  further  recommends  that  The  Workmen's  Compensa- 
tion Board  assess  and  determine  the  nature  and  extent  of  the  disability  benefits 
for  the  period  in  question  which  it  considers  adequate  and  appropriate  in  the 
circumstances.   (Page  23) 

8.  The  Committee  therefore  recommends  that  The  Workmen's  Compen- 
sation   Board    revoke    its    decision    dated    March    3,    1976    and    order    that    the 
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complainant  is  entitled  to  a  permanent  disability  award  respecting  the  low  back 
disability  for  the  periods  referenced  in  the  Ombudsman's  Report.   (Page  27) 

9.  Accordingly,  the  Committee  recommends  that  The  Workmen's  Com- 

pensation Board  implement  the  recommendation  of  the  Ombudsman  by  awarding 
the  complainant  temporary  total  disability  benefits  for  the  time  lost  at  work  as  a 
result  of  the  injury  which  occurred  at  work  in  July,  1976.  (Page  29) 
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